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INTRODUCTION

Unless otherwise defined herein, capitalized words have the meaning ascribed to them in

the Amended CCAA Plan of Arrangement and Compromise, dated June 11, 2010 (the
“Plan™).

This brief is provided in support of a motion by the Applicants (collectively, “Trident”)

for an Order (the “Sanction Order”), inter alia:

(2)

(b)

(©)

(d)
©)
®

(®

(h)

(M)

sanctioning the Amended Plan of Compromise and Arrangement, dated June 11,
2010 as attached as Schedule “A” to the Sanction Order, as amended from time to

time (the “Plan”);
continuing the stay of proceedings to the Plan Implementation Date;

discharging certain Court-ordered charges and releasing Post-Filing Interest and

Costs;
declaring that the U.S. Confirmation Order is binding and effective in Canada;
declaring the release of all Canadian Group Guarantee Liabilities;

declaring the continuation of all agreements entered into by Trident,
notwithstanding Trident’s insolvency and these CCAA proceedings, except to the

extent otherwise contemplated in the Plan or the Sanction Order;
declaring the effectiveness of the releases contemplated in the Plan;

declaring the termination of the Canadian Applicants’ existing incentive plans,
stock option plans and any outstanding options, subject only to certain payments
to directors and employees under the existing long-term incentive plan in the

manner contemplated by the Plan;

directing the discharge of all liens registered against title to the property of any

Canadian Applicant other than in respect of Equipment Lease Claims; and
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()] declaring that the implementation of the Plan is conditional on the payment in full

of all amounts owing in respect of the Second Lien Credit Agreement.

° Sanction Order — attached as Schedule “A” to the Notice of Motion
of the Applicants, returnable June 18, 2010.

II. FACTS AND BACKGROUND

1. The Present Application

3. Trident is seeking the Sanction Order in accordance with section 6 of the Companies’
Creditors Arrangement Act (the “CCAA”), as in force at the date of the Initial Order (as
this term is defined in the Fourteenth Report of the Monitor (the “Fourteenth Report™)).

° Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 6.
o Fourteenth Report, at para. 1.

4. Trident also seeks the Sanction Order in accordance with paragraph 3 of the Initial Order,

as amended and restated by this Court on October 6, 2009.

. Amended and Restated Initial Order, attached as Exhibit “C” to the
Affidavit of Todd Dillabough, dated June 13, 2010 (the
“Dillabough Affidavit”).

5. The Plan has been voted on by Trident’s creditors at the Meeting held on June 16, 2010.
The Plan received the overwhelming approval of the required majorities of the single

class of Affected Creditors, as reported in the Fourteenth Report.
° Fourteenth Report, at para. 22.
6. The timely implementation of the Plan is now essential for Trident to continue as a going

concern and to effect maximum recovery for its Affected Creditors.

7. The Plan is supported by the Monitor and is fair and reasonable, and Trident has
complied with all statutory requirements and Orders of this Court. It is respectfully
submitted that it is appropriate and just that the Plan be sanctioned by this Honourable
Court.

4981529_2
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2. Overview of Trident’s CCAA Proceedings

The relevant facts of the restructuring of Trident and the whole of these proceedings are
described in detail in the filed Affidavits of Todd Dillabough and in the Monitor’s
fourteen reports to the Court. For ease of reference, a concise summary can be found in

the Dillabough Affidavit, filed in support of Trident’s application for the Sanction Order.

. Dillabough Affidavit, generally.

Briefly, the Applicants are a group of Canadian and U.S. entities involved in the
exploration for and development of natural gas, principally in the form of coal-bed
methane and shale gas found in the Western Canadian Sedimentary Basin. Trident’s
primary financing has historically been done through its parent company and U.S.
subsidiaries, whereas its operations and staff are primarily centered in Alberta (with its

head office in Calgary) and British Columbia.

. Dillabough Affidavit, at paras. 8-14.

o Affidavit of Todd Dillabough, dated September 8, 2009 (the
“Initial Affidavit”) at paras. 5-49, attached as Exhibit “B” to the
Dillabough Affidavit.

The Trident entities are financially inter-twined and heavily integrated, particularly
through the structuring and related guarantees associated with its four primary credit
facilities, described in detail the Dillabough Affidavit. As such, when among other
things, extreme volatility and a materially adverse decline in the natural gas market and
currency exchange rates necessitated the commencement of formal restructuring
proceedings on September 8, 2009, Trident commenced complimentary proceedings
under the CCAA in Canada, and under Chapter 11 of the U.S. Bankruptcy Code in the
United States.

° Dillabough Affidavit, at paras. 14, 20, 26.

o Initial Affidavit, at paras. 56-64.

Due to the integrated nature of the Trident companies, the successful completion of the

complementary processes in both Canada and the U.S. is critical to the success of
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Trident’s restructuring. On June 15,2010, the U.S. Confirmation Order was approved by
Judge Walrath of the U.S. Bankruptcy Court, District of Delaware. It is a condition
precedent for each of the Plan and the U.S. Plan that the other become effective and be

implemented on the same day.

J Attached as Appendix “B”, without exhibits, to the Fourteenth
Report.

Trident now respectfully seeks the sanctioning of the Plan by this Honourable Court, as

approved by an overwhelming majority of Trident’s Affected Creditors.

ISSUES

The issue before the Court is whether the Plan should be sanctioned in accordance with

section 6 of the CCAA. This section states:

6. Where a majority in number representing two-thirds in value of
the creditors, or class of creditors, as the case may be, present and
voting either in person or by proxy at the meeting or meetings
thereof respectively held pursuant to sections 4 and 5, or either of
those sections, agree to any compromise or arrangement either as
proposed or as altered or modified at the meeting or meetings, the
compromise or arrangement may be sanctioned by the court, and if
so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case
may be, and on any trustee for any such class of creditors,
whether secured or unsecured, as the case may be, and on
the company; ...

This issue encompasses three discreet sub-issues, outlined in the leading case of Re

Northland Properties Ltd., as follows:

(a) there must be strict compliance with all statutory requirements and adherence to

the previous orders of the Court;

(b) all material filed and procedures carried out must be examined to determine if

anything has been done which is not authorized by the CCAA; and

(©) the plan must be fair and reasonable.

4981529 2
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. Re Northland Properties Ltd. (1989), 73 C.B.R. (N.S.) 195 at
paras. 24-26 — TAB 1.

The uncontroverted evidence before the Court is that Trident has acted in accordance
with the foregoing requirements, the Plan is fair and reasonable and it is respectfully

submitted that the Plan should be sanctioned by this Honourable Court.

LAW AND ARGUMENT

A. Compliance with Statutory Requirements and Orders of the Court

The matters to be considered by the Court in determining if Trident has complied with
the CCAA and related Court orders have been outlined in Re Canadian Airlines Corp.

(“Canadian Airlines”), and include:

(a) Do the Applicants fall within the definition of “debtor company” in section 2 of
the CCAA?

(b) Do the Applicants have total claims within the meaning of section 12 of the
CCAA in excess of $5,000,000?

(©) Were the Applicants’ creditors properly classified?

(d) Was the notice calling the Meeting sent in accordance with the Meeting Order,

and was the Meeting properly constituted?
(e) Was the voting properly carried out?
® Was the Plan approved by the requisite majorities under section 67

° Re Canadian Airlines Corp., 2000 ABQB 442, 265 A.R. 201, 20
C.B.R. (4th) 1 (Alta. Q.B.) at para. 62 - TAB 2.

In respect of technical compliance with the Act, it is clear that the statutory requirements
have been met and that Trident has been compliant with the CCAA in all aspects. For

example:

(a) The Initial Order confirms that the Applicants are affiliated debtor companies to

which the CCAA applies.
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(b)  Asnoted in the Dillabough Affidavit, the Applicants are an inter-related group of
Canadian and U.S. companies which had, at the date of filing, approximately

USD $1.2 billion in debt outstanding under four primary credit facilities.

. Dillabough Affidavit, at paras. 8, 20-21.

(©) As discussed in the Fourteenth Report, notice of the Meeting was given and the
Meeting was conducted in accordance with the Meeting Order. The Meeting was
properly constituted, the voting was properly carried out, and the Plan was

approved by the requisite majorities of creditors under-section 6 of the CCAA.

. Fourteenth Report, at paras. 16-21.

(d) The Monitor confirms that it is not aware of any instances where Trident has
acted or been purported to have acted in a manner that is not authorized by the
CCAA, or where Trident has not acted in compliance with the Orders of this

Court.

. Fourteenth Report, at paras. 28-29.

18.  Regarding the classification of Trident’s creditors, in accordance with the decision of this
Court in Re SemCanada Crude Co. (“SemCanada”), Trident has appropriately
designated a single class of Affected Creditors for consideration and voting upon the

Plan.

. Re SemCanada Crude Co., 2009 ABQB 490, 57 C.B.R. (5th) 205
(Alta. Q.B.) - TAB 3.

19. To summarize the basis for the chosen class structure, the Affected Creditors of Trident
are all unsecured creditors of the Canadian Trident entities. All Secured Claims are
Unaffected Claims. All of the Affected Creditors, being unsecured, accordingly stand to
realize little or no recovery in the event of a bankruptcy or liquidation scenario. It is
respectfully submitted that it is clear that the Affected Creditors share a commonality of
legal interests, viewed with regard to the aims and purpose of the CCAA being primarily

to facilitate restructurings.

4981529 2
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o SemCanada, at paras. 16-41.
. Monitor’s Thirteenth Report (the “Thirteenth Report™), at paras.
2-5.

If alternate creditor classifications were proposed, this Court would have to be wary of
classifications that could potentially jeopardize a viable plan or give a minority group
undue influence or power over the process in relation to their status. In addition,
individual motivations of creditors are irrelevant, but instead a Court should focus on the

creditors’ legal rights under the Plan and avoid inappropriate class fragmentation.

. SemCanada, at paras. 16-41.

The single creditor class structure, approved in the Meeting Order, ensured Trident’s
unsecured creditors the ability to reasonably consult as a class. The Plan was approved
by a vote of the Affected Creditors amounting to, with the inclusion of votes cast by
creditors with Disputed Claims, 97.8% in number and 98.4% in value. The inclusion of
the Claims of the Canadian Group Guarantee Creditors (being the 06 Lenders and the 07
Lenders to the extent of the guarantees provided by the Canadian Applicants) did not
affect the result of the vote, which would have met the requisite majorities without the

participation of these groups.
° Meeting Order, at para. 7—TAB 4.
. Fourteenth Report, at paras. 21 - 23.

B. No Actions Not Authorized By the CCAA

The Monitor has reported to this Honourable Court that it is not aware of any instances
where Trident has taken or has been purported to have taken any actions not authorized

by the CCAA.

o Fourteenth Report, at para. 29.

At all times, Trident has acted in a manner that is in compliance with the CCAA and the

Orders of this Honourable Court, and with good faith and due diligence.

o Dillabough Affidavit, at para. 61.

4981529 2
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. Twelfth Report of the Monitor, at para. 43.

The foregoing includes the broad releases granted under the Plan. These releases are not
novel in CCAA proceedings. For example, the releases contemplated in the Plan are
similar to those recently approved by this Court in the restructuring of the SemCanada

group of companies.

o Plan of Arrangement and Reorganization concerning, affecting and
involving SemCanada Crude Company, at paras. 8.1,8.2,and 8.3 —
TABS.

The releases are expressly operational only to the extent permitted by the CCAA, and do
not conflict with the provisions of the CCAA.

. Fourteenth Report, at para. 26.
. Canadian Airlines, at para. 92.
. ATB Financial v. Metcalfe & Mansfield Alternative Investmenls i
Corp., 2008 ONCA 587, 45 C.B.R. (5th) 163 (Ont. C.A.) at paras.
43,46, 61-63 — TAB 6.
C. The Plan is Fair and Reasonable

A summary of the key provisions of the Plan can be found in the Thirteenth Report.

. Thirteenth Report, at paras. 37-38.

In accordance with Canadian Airlines, the Plan fairly balances the interests of all the
stakeholders of Trident, and represents a fair and reasonable compromise that will permit

Trident to emerge from restructuring protection as a viable commercial entity.

. Canadian Airlines, at para. 3.

The factors outlined in Canadian Airlines that a Court should consider are:
(a)  the composition of the unsecured vote;

(b)  what creditors would receive on liquidation or bankruptcy as compared to the

Plan;

49815292
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(c) alternatives available to the Plan and bankruptcy;
() oppression;

(e) unfairness to shareholders; and

® the public interest.

The Monitor has addressed each of these issues in its reports to the Court, and

recommends that the Court sanction the Plan as being fair and reasonable.

o Fourteenth Report, at paras. 39-40.

In respect of the composition of the unsecured vote, the Affected Creditors comprise a
single class of unsecured creditors, the overwhelming majority of which voted in favour
of the Plan. The inclusion of the 06 Lenders and 07 Lenders in the classification of
Affected Creditors had no impact on the determination of the vote, as the requisite

majorities would have been achieved without their participation.

° Fourteenth Report, at paras. 31-32.

The Thirteenth Report provides a liquidation analysis, which demonstrates the Plan
provides for the highest possible recovery for the Affected Creditors, and particularly a
vastly greater recovery than the Affected Creditors would realize upon liquidation. The
Monitor’s clear recommendation is that the Plan represents the highest possible recovery

for Creditors with Affected Claims.

o Thirteenth Report, at paras. 39-52.
o Fourteenth Report, at para. 33.

There are no viable alternatives to the Plan. Trident, with the assistance of its financial
advisor and under the supervision of the Monitor, implemented an extensive court-
approved sale and investor solicitation process (“SISP”) which resulted in no binding
offers other than the Backstop Commitment and the Canadian Credit Bid. The Monitor’s
assessment of recoveries under a Credit Bid Sale indicates that, following the payment of

the Senior Secured Lenders, there would be a 0-0.5% recovery for the 06 Lenders and no
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recovery available to any other creditor. This would be in addition to the fact that a

liquidation could have a devastating effect on Trident’s employees.

. Dillabough Affidavit, at paras. 28-38.
. Thirteenth Report, at paras. 44-45.
. Fourteenth Report, at para. 34.

As reported by the Monitor, there is no evidence of oppression or unfairness to the

shareholders of Trident.

. Fourteenth Report, at paras. 35-37.

The approval of the Plan is in the public interest. The preservation of Trident as a going
concern is beneficial to its employees, contractors, suppliers, customers, joint venture and
other business partners, creditors, stakeholders and others. Trident continues to have
strong operations and is confident the Exit Financing will be completed as contemplated
in the Plan and Backstop Commitment Agreement. The Monitor states that it is aware of
nothing in respect of the implementation of the Plan that could be considered contrary to

the public interest.

. Dillabough Affidavit, at paras. 45, 63.
. Fourteenth Report, at para. 38.

RELIEF SOUGHT

Based on all of the foregoing, it is respectfully submitted that the Plan is fair and
reasonable and that Trident has acted in accordance with the CCAA and all Orders of this
Court at all times.

With the overwhelming support of the Affected Creditors and the recommendations of
the Monitor, Trident believes the Plan is in the best interests of all of its creditors and
stakeholders, of Trident and of the community at large. Trident makes these submissions
in support of its application to this Honourable Court for the approval of the Sanction

Order, as amended.

4981529 2
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ALL OF WHICH IS RESPECTFULLY SUBMITTED BY:

FRASER MILNER CASGRA

Estimated time for argument: 20 minutes.
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1989 CarswellBC 334, 73 CB.R. (N.S.) 195, [1989] 3 W.W.R. 363,34 B.C.LR.(2d) 122

H
1989 CarswellBC 334
Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada
NORTHLAND PROPERTIES LIMITED et al. v. EXCELSIOR LIFE INSURANCE COM-
PANY OF CANADA, NATIONAL LIFE ASSURANCE COMPANY OF CANADA and
GUARDIAN INSURANCE CO. OF CANADA
British Columbia Court of Appeal
McEachern C.J.B.C., Esson and Wallace JJ.A.

Judgment: January 5, 1989
Docket: Vancouver Nos. CA010238; CA010198; CAOl 0271

© Thomson Reuters Canada Limited or its Licensors. All rights reserved.

Counsel: F.H. Herbert and N. Kambas, for appellant Excelsior Life Insurance Company of Can-
ada and appellant National Life Assurance Company of Canada.

A.P. Czepil, for appellant Guardian.

H.C.R. Clark and R.D. Ellis, for respondent companies.

G.W. Ghikas and C.S. Bird, for respondent Bank of Montreal.
Subject: Corporate and Commercial; Insolvency

Corporations --- Arrangements and compromises — Under Companies' Creditors Arrangement
Act — Arrangements — Approval by Court — "Fair and reasonable”.

Corporations — Arrangements and compromises — Reorganization plan under Companies'
Creditors Arrangement Act providing for consolidation of petitioner companies and grouping all
priority mortgagees into one voting class — Two priority mortgagees, not being fully secured
creditors, voting against and appealing court order approving plan — Appeal dismissed — Con-
solidation being appropriate where economic prejudice less than prejudice arising from contin-
ued debtor separateness — Composition of priority creditors not being unfair since plan formu-
lated for benefit of all creditors, who had indicated approval — Plan being fair and reasonable
since priority mortgagees assured value of security without liquidation expenses and this result
being unavailable in absence of plan.

After the petitioners' bank commenced receivership proceedings against the petitioners, the court

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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1989 CarswellBC 334,73 C.B.R.(N.S.) 195,[1989] 3 W.W.R. 363,34 BCLR.(2d) 122

approved a reorganization plan filed under the Companies’ Creditors Arrangement Act. The plan
incorporated a settlement agreement that had been reached between the bank and the petitioners.
In addition, the plan proposed consolidation of all the petitioners and provided that all priority
mortgagees would be grouped into one class for voting purposes. Of the 15 priority mortgagecs,
11 were fully secured while the remaining four, including the respondents, faced deficiencies.
All classes of creditors had voted unanimously in favour of the plan, except the priority mort-
gagee class, which had none the less approved the plan by the requisite majority under the Act.
Prior to the settlement with the bank, R. Ltd., a priority mortgagee facing a deficiency, had
struck an agreement with the petitioners on the value of its security amounting to approximately
$900,000 over a disputed appraisal value. R. Ltd. agreed in the settlement to vote in favour of the
plan. Had it voted against, the petitioners would not have obtained the requisite majority from
the priority mortgagee class. The respondents appealed the order approving the plan on a number

of grounds.
Held:
Appeal dismissed.

There was some merit in the respondents’ argument that the Act does not authorize the creditors
of one company to vote on the disposition of a creditor's security in another company. However,
the plan contemplated the consolidation of the petitioners and the chambers judge correctly con-
cluded that consolidation was appropriate if its economic prejudice was less than the prejudice
arising from continued debtor separateness.

Furthermore, the composition of the class of priority creditors was not unfair. The plan was not
only for the benefit of the undersecured priority mortgagees, but also for the benefit of the com-
panies and other creditors who, by their votes, had indicated that they thought the plan was in
their best interest. Nor was the plan tainted by the agreement between R. Ltd. and the respon-
dents. The agreement was not made for the purpose of ensuring a favourable vote because at the
time it was made the petitioners had not yet reached a settlement with the bank. Furthermore, the
agreement with R. Ltd. was fully disclosed in the plan and it was the bank, not the respondents,
which stood to lose by that agreement.

Finally, the plan was neither unfair nor unreasonable. Only the appellants had voted against it
and the court should not be astute in finding technical arguments to overcome the majority's de-
cision. Moreover, the plan assured all priority mortgagees the full value of their security without
liquidation expenses, which was more than they could have expected in the absence of the plan.
Although they lost the right to pursue the petitioners for any deficiency, this right was wholly

illusory given the petitioners' overwhelming debt to the bank.

Cases considered:

Alabama, New Orleans, Texas & Pac. Junction Ry. Co., Re, [1891] 1 Ch. 231 (C.A.) — re-

Copr. (c) West 7008 No Claim to Orig. Govt. Works
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ferred to

Associated Investors of Can. Ltd., Re, [1988] 2 W.W.R. 211. 56 Alta. L.R. (2d) 259, 67
C.B.R. (N.S.) 237, 38 B.L.R. 148, (sub nom. Re First Investors Corp. Lid) 46 D.L.R. (4th)
669 (Q.B.) — referred 10

Baker & Getty Fin. Services Inc., Re,78 B.R. 139 (U.S. Bankruptcy Ct., N.D. Ohio, 1987) —
referred to

Br. Amer. Nickel Corp. v. O'Brien Ltd., [1927] A.C. 369 (P.C.) — followed

Companies' Creditors Arrangement Act, Re; A.G. Can. v. A.G. Que., [1934] S.C.R. 659,
(193414 D.L.R. 75 — referred to

Dairy Corp. of Can. Ltd., Re,[1934] O.R. 436, [1934]13 D.L.R. 347 — referred to

Meridian Dev. Inc. v. T.D. Bank; Meridian Dev. Inc. v. Nu-West Ltd., [1984] 5 W.W.R. 215,
39 Alta. L.R. (2d) 150, 52 CBR.(N.S) 109,53 AR. 39 (Q.B.) — referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd._(1988), 63 Alta. L.R. (2d) 361,
92 AR. 81 (QB.)— followed

Snider Bros., Re, 18 B.R. 320 (U.S. Bankruptcy Ct., D. Mass., 1982) — followed

Sovereign Life Assur. Co. v. Dodd, [1892] 2 Q.B.D. 573 (C.A.) — referred to

Wellington Bldg. Corp., Re. [1934] O.R. 653. 16 C.B.R. 48.1193414 D.L.R. 626 — referred
to

Statutes considered:
Companies' Creditors Arrangement Act, R.S.C. 1970, c. C-25 [now R.S.C. 1985, c. C-36]
s. 20
Company Act, R.S.B.C. 1979, ¢.59
ss. 276-278

Appeal from order of Trainor J. approving reorganization plan filed under Companies' Creditors
Arrangement Act.

McEachern C.J.B.C. (Excerpt from the transcript):

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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1 We are giving an oral judgment this morning because of the commercial urgency of these
appeals and because counsel's helpful arguments have narrowed the issues substantially. We are
indebted to counsel for their useful submissions.

2 The petitioners (respondents on these appeals) are a number of companies (which I shall
call "the companies™) who have outstanding issues of secured bonds and are all engaged in real
estate investment and development in Western North America and who collectively own and op-
erate a number of office buildings and the Sandman Inn chain of hotels and motels. The appel-
lants, Excelsior Life and National Life and Guardian Trust, are creditors of the petitioners who
hold mortgages over specific properties owned by certain of the companies. They, along with
eleven other lenders, are called "priority mortgagees".

3 The companies ran into financial problems starting in 1981 and by spring of 1988, the
companies owed approximately $200 million against assets of $100 million. The major creditor,
the Bank of Montreal (which I shall sometimes call "the bank"), was owed approximately $117
million by the companies and the bank authorized the commencement of a receivership action.
The bank holds security in all of the assets of the companies by way of trust deeds and bonds
ranking second in priority to the security held by the priority mortgagees. Before decision in the
receivership proceedings, the companies petitioned under the Companies' Creditors Arrangement
Act, R.S.C. 1970, c. C-25 [now R.S.C. 1985, c. C-36] (which I shall sometimes refer to as
"C.C.A.A.") for an order directing meetings of the secured and unsecured creditors to consider a

proposed compromise or arrangement plan.

4 Mr. Justice Trainor, on 7th April 1988, granted the petition authorizing the companies to
file a reorganization plan with the court, and that in the meantime, the companies would continue
to carry on business and remain in possession of their undertaking, property and assets. Further,
all proceedings against the companies wWere stayed. The original reorganization plan was filed on
25th August 1988. It provided that each priority mortgagee holding security over the property of

the individual petitioners would constitute a separate class.

5 The petitioners obtained an order to hold a creditors' meeting on 31st October 1988 and 1st
November 1988. The order provided that in addition to meetings of individual classes of credi-
tors, there should be a later general meeting of all creditors to consider the plan. In addition, the
petitioners obtained an order to file and serve the amended plan seven days before the creditors'
meeting along with their information circular. Other applications were brought which dealt with
notices, proxies, proof of claim forms, exchange rates and directions for the calling of meetings.

6 The amended plan was based on the following classes of creditors (descriptions of which
are contained in the reasons for judgment of Trainor J. at pp. 6-7) namely:

7 __ shareholder creditors

Copr. (c) West 2008 No Claim to Orig. Govt. Works
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8 — A bondholders

9 — PUT debt claimants and C bondholders

10 — priority mortgagees

11 — government creditors

12 — property tax creditors

13 — general creditors

14 The amended plan also proposed consolidation of all the petitioner companies. The

amended plan provided that all priority mortgagees would be grouped into one class for voting
purposes. There were fifteen priority mortgagees in total, eleven of which were fully secured
while the remaining four (including the appellants) faced deficiencies. The amended plan also
authorized the companies to negotiate with creditors in order, if possible, to reach as much
agreement as possible so that the plan would have a better chance of gaining the requisite majori-
ties.

15 The companies and the Bank of Montreal reached a settlement agreement on 20th Octo-
ber 1988, dealing with (a) the amounts owing to the bank by the companies; (b) claims by the
companies and others against the bank in relation to a lender liability lawsuit; and (c) the terms
of a compromise between the bank and the companies. The Bank of Montreal, according to the
information circular, would only realize $32,859,005 upon liquidation. The settlement agreement
between the Bank of Montreal and the companies, which is incorporated as part of the plan, pro-
vides that as of 17th January 1989, the bank is to receive the sum of $41,650,000 in either cash
or in cash plus properties. A copy of this agreement was provided to creditors, along with such
other documents including a notice of the meetings, the reorganization plan, and an extensive
information circular.

16 The class meetings and the general meetings of creditors were held in Vancouver on 31st
October and 1st November 1988. All classes of creditors voted unanimously in favour of the plan
except the priority mortgagee class. This class approved the plan by the requisite majority pursu-
ant to the provisions of the C.C.A.A., that is, a simple majority of creditors in the class holding at
least 75 per cent of the debt voting in favour of the plan. 73.3 per cent of the priority mortgagees
holding 78.35 per cent of the debt voted in favour of the plan.

17 Relax Development Corporation Ltd., a priority mortgagee facing a deficiency, voted in
favour of the plan. If Relax had not voted in favour of the plan, the companies would not have
obtained the requisite majority from the priority mortgagee class. Prior to the settlement with the
bank, Relax struck an agreement with the companies on the value of its security amounting to
about $900,000 over an appraisal value which was in dispute. Relax agreed in the settlement to
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vote in favour of the plan. More about that later.

18 The appellants on these appeals voted against the plan, and raised objections that the plan
improperly put all priority mortgagees into one class, and also that the plan preferred some credi-
tors over others. They allege that the net effect of the plan on the fully secured priority mort-
gagees is different than that on the mortgagees facing deficiencies, in that the plan reduces the
amount of debt owed to the mortgagees facing deficiencies to the market value of the subject
property of their respective security, and required assignment of the deficiency for $1. They lose
the right to obtain an order absolute of foreclosure pursuant to their security. On the other hand,
the fully secured priority mortgagees recover the entire amount of their indebtedness.

19 The appellants Excelsior and National are secured creditors of the petitioner, Northland
Properties Ltd., one of the companies. They hold a first mortgage jointly over an office tower in
Calgary adjacent to the Calgary Sandman Inn. Both buildings share common facilities. The prin-
ciple amount of the debt owing to Excelsior and National as of 26th October 1988, is
$15,874,533 plus interest of $311,901. The market value of the office tower as of 13th May 1988
was stated to be $11,675,000. They, therefore, face a potential deficiency of $4,512,434.

20 Guardian Trust is a secured creditor of the petitioner, Unity Investment Company Lim-
ited, and holds a first mortgage over a small office building in Nelson, British Columbia. The
amount owing to Guardian is $409,198.46 and the estimated deficiency is approximately
$150,000 exclusive of transaction costs.

21 Mr. Justice Trainor, on 12th December 1988, found that the companies had complied
with the provisions of the C.C.A.A., and, therefore, the court could exercise its discretion and
sanction the reorganization plan. Excelsior and National and Guardian appeal against that deci-
sion.

22 Mr. Justice Trainor had the carriage of this matter almost from the beginning and he
heard several preliminary applications. In a careful and thorough judgment, he set out the facts
distinctly, reviewed the authorities and approved the plan. I do not propose to review the authori-
ties again because they are extensively quoted in nearly every judgment on this subject. It will be
sufficient to say that they include Re Companies' Creditors Arrangement Act; A.G. of Can. v.
A.G. Que., [1934] S.CR. 659, [1934] 4 D.L.R. 75; Meridian Dev. Inc. v. T.D. Bank; Meridian
Dev. Inc. v. Nu-West Ltd., [1984] 5 W.W.R. 215, 32 Alta. L.R. (2d) 150, 52 C.B.R. (N.S.) 109,
53 AR. 39 (O.B.); Re Associated Investors of Can. Ltd., [1988] 2 W.W.R. 211, 56 Alta. L.R.
(2d) 259, 67 C.B.R. (N.S.) 237, 38 B.L.R. 148, (sub nom. Re First Investors Corp. Ltd) 46
D.L.R. (4th) 669 (Q.B.) ; Re Alabama, New Orleans, Texas & Pac. Junction Ry. Co., [1891] 1
Ch. 231 (C.A.); Re Dairy Corp. of Can. Ltd., [1934] O.R. 436, [1934] 3 D.L.R. 347; Re Welling-
ton Bldg. Corp., [1934] O.R. 653, 16 C.B.R. 48, [1934] 4 D.L.R. 626; Br. Amer. Nickel Corp. v.
O'Brien Ltd.. [1927] A.C. 369 (P.C.); Sovereign Life Assur. Co. v. Dodd, [1892] 2 Q.B.D. 573
(C.A)), and others.
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23 The authorities do not permit any doubt about the principles to be applied in a case such
as this. They are set out over and over again in many decided cases and may be summarized as
follows:

24 (1) There must be strict compliance with all statutory requirements (it was not suggested
in this case that the statutory requirements had not been satisfied);

25 (2) All material filed and procedures carried out must be examined to determine if any-
thing has been done which is not authorized by the C.C.A.A.;

26 (3) The plan must be fair and reasonable.

27 Similarly, there can be no doubt about the purpose of the C.C.A.A. It is to enable com-
promises to be made for the common benefit of the creditors and of the company, particularly to
keep a company in financial difficulties alive and out of the hands of liquidators. To make the
Act workable, it is often necessary to permit a requisite majority of each class to bind the minor-
ity to the terms of the plan, but the plan must be fair and reasonable.

28 There were really four issues argued on this appeal but, as is so often the case, there is
some overlapping. I shall attempt to deal with them individually.

29 First it was alleged, principally by Mr. Czepil, that the Act does not authorize a plan
whereby the creditors of other companies can vote on the question of whether the creditors of
another company may compromise his claim. He called this the cross-company issue.

30 This argument arises out of the particular facts that Mr. Czepil's client found itself in
where it had a first mortgage, that is, Guardian had a first mortgage on a building owned by
Unity which was the only asset of Unity, and he says the C.C.A.A. does not permit creditors of
other companies to vote on the disposition of Guardian's security. I think there would be consid-
erable merit in this submission except for the fact that the plan contemplates the consolidation of
all the petitioner companies and the applications are made in this case not just under the
C.C.A.A., but also under ss. 276-78 of the British Columbia Company Act, R.S.B.C. 1979, c. 59.
In this respect, it is necessary to mention s. 20 of the C.C.A.A. which provides:

31 20. The provisions of this Act may be applied conjointly with the provisions of any
Act of Canada or of any province, authorizing or making provision for the sanction of com-
promises or arrangements between a company and its shareholders or any class of them.

32 During the argument of these appeals, we were treated to a review of the history of this
matter in the court below. In reasons for judgment dated Sth July 1988 [now reported Re North-
land Properties Ltd_(1988), 29 B.C.L.R. (2d) 257, 69 C.B.R. (N.S.) 266], Mr. Justice Trainor
recited that he had been asked by some of the parties to approve a consolidation plan, but he de-
clined to do so as the plan was not then before him in final form. It is implicit that Trainor J.
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thought he had authority to approve a consolidation plan and he referred to American authorities
particularly, Re Northland Properties Ltd. [B.C.] Trainor J. 219 Re Baker & Getty Fin. Services
Inc.. 78 B.R. 139 (U.S. Bankruptcy Ct., N.D. Ohio, 1987), and in Re Snider Bros., 18 B.R. 320
(U.S. Bankruptcy Ct., D. Mass., 1982), and he said that he accepted the analysis of Snider, which
proposes the test between economic prejudice of continued debtor separateness versus the eco-
nomic prejudice of consolidation, and holds that consolidation is preferable if its economic
prejudice is less than separateness prejudice.

33 I think Mr. Justice Trainor was right for the reasons described in the American authorities
and because to hold otherwise would be to deny much meaning to s. 20 of the C.C.A.A. and
would mean that when a group of companies operated conjointly, as these companies did (all
were liable on the Bank of Montreal bonds), it would be necessary to propose separate plans for
each company and those plans might become fragmented seriously.

34 I am satisfied there is jurisdiction to entertain a consolidation proposal.

35 Secondly, it was agreed that the composition of the class of priority creditors was unfair
by reason of including all priority mortgagees without regard to the fact that some of them faced
a deficiency and some did not. The appellants were each in the latter difficulty and they argue
that they should have been placed in a different class because the other 11 priority mortgagees
were going to get paid in full whether the plan was approved or not. This argument would have
more merit if the plan were only for the benefit of the undersecured priority mortgagee. But the
plan was also for the benefit of the company and the other creditors who, by their votes, indicted
that they thought the plan was in their best interest. The learned chambers judge considered this
question carefully. At p. 25 of his reasons he said this:

36 An examination of the relationship between the companies and the priority mort-
gagees satisfies me that they are properly in the same class. The points of similarity are:

37 1. The nature of the debt is the same, that is, money advanced as a loan.

38 2. It is a corporate loan by a sophisticated lender who is in the business and aware of
the gains and risks possible.

39 3. The nature of the security is that it is a first mortgage.

40 4. The remedies are the same — foreclosure proceedings, receivership.

41 5. The result of no reorganization plan would be that the lender would achieve no
more than the value of the property, less the costs of carrying until disposal, plus the legal

costs as well would come out of that. A possible exception would be if an order absolute left
the creditor in the position of holding property for a hoped-for appreciation in value.
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42 6. Treatment of creditors is the same. The term varied to five years, the interest rates
12 per cent or less, and the amount varied to what they would get on a receivership with no
loss for costs; that is, it would be somewhat equivalent to the same treatment afforded to the
Bank of Montreal under the settlement agreement.

43 The points of dissimilarity are that they are separate priorities and that there are defi-
ciencies in value of security for the loan, which vary accordingly for particular priority mort-
gagees. Specifically with respect to Guardian and Excelsior, they are both in a deficiency po-
sition.

44 Now, either of the reasons for points of dissimilarity, if effect was given to them,
could result in fragmentation to the extent that a plan would be a realistic impossibility. The
distinction which is sought is based on property values, not on contractual rights or legal in-
terests.

45 I agree with that, but I wish to add that in any complicated plan under this Act, there will
often be some secured creditors who appear to be oversecured, some who do not know if they are
fully secured or not, and some who appear not to be fully secured. This is a variable cause arising
not by any difference in legal interests, but rather as a consequence of bad lending, or market
values, or both.

46 I adopt, with respect, the reasoning of Forsyth J. of the Court of Queen's Bench of Al-
berta, in a recent unreported decision in Norcen Energy Resources Ltd v. Oakwood Petroleums
Lid., No. 8801-14453, 17th November 1988 [now reported 63 Alta. L.R. (2d) 361, 92 A.R. 81],
particularly at pp. 13 and 14 [pp. 369-70]. I am unable to accede to this ground of appeal.

47 Thirdly, I pause to mention that it was not suggested that the arrangement with the Bank
of Montreal constituted a preference. It was argued, however, that the entire plan was tainted by
the agreement made by the companies with Relax. Apparently, there was an appraisal showing a
value of its security at $3.7 million while other evidence suggests a value of between $4.5 mil-
lion to $4.6 million. The amount owing to Relax on its mortgage was $6 million.

48 Early in the history of this matter before the plan was finalized, and before the companies
struck their crucial arrangement with the Bank of Montreal, the companies and Relax agreed to a
future cash payment of $500,000 and a valuation of $4 million for the Relax property which
could, in total, amount to a preference of up to $900,000 to Relax and that company, in consid-
eration of that compromise, agreed to vote for the plan.

49 It should be mentioned that the plan, from its inception, ensured to the priority mort-
gagees the full market value of their security to be determined either by agreement, appraisal, or,
if necessary, arbitration. Thus, the appellants do not stand to lose anything by the agreement
made with Relax. It is the bank which carried the burden of that expense.

Copr. (c) West 2008 No Claim to Orig. Govt. Works



Page 10

1989 CarswellBC 334, 73 C.B.R. (N.S.) 195, [1989] 3 W.W.R. 363, 34 B.C.L.R. (2d) 122

50 There is no doubt that side deals are a dangerous game and any arrangement made with
just one creditor endangers the appearance of the bona fides of a plan of this kind and any debtor
who undertakes such a burden does so at considerable risk. In this case, however, it is apparent
that this agreement was not made for the purpose of ensuring a favourable vote because at the
time the deal was struck the companies had not reached an accommodation arrangement with the
bank. I think the companies were negotiating, as businessmen do, on values for the purpose of
putting a plan together.

51 Further the arrangement with Relax was fully disclosed in the plan. This does not ensure
its full absolution if it was improper, but at least it removes any coloration of an underhanded or
secret deal. In fact, there were also negotiations between the companies and the appellants but
nothing came of those discussions.

52 After referring to the fact that the plan anticipated and permitted negotiations about val-
ues and other matters, the learned chambers judge said this at pp. 28 and 29 of his reasons:

53 The negotiations might, on the surface, appear to have been in the nature of an exces-
sive payment to Relax for the consideration in their agreement, which agreement, inciden-
tally, included an undertaking to vote in favour of the plan. But the answer given by the
companies is that what in effect was happening at that meeting was a negotiation as to the
agreed price and that this negotiation took place earlier rather than later and that the parties in
fact came to an accord with respect to the agreed price and that the settlement between them
was on that basis.

54 If that is so, it is something which took place in accordance with what is proposed by
the reorganization plan. I have reviewed and reread a number of times the submissions by the
companies and particularly by counsel on behalf of Guardian and Excelsior. I am satisfied
that I should accept the explanation as to what took place, which has been advanced on be-
half of the companies.

55 In the circumstances of this case, I would not disagree with the learned chambers judge in
that connection.

56 Lastly, it remains to be considered whether the plan is fair and reasonable. I wish to refer
to three matters.

57 First, the authorities warn us against second-guessing businessmen (see Re Alabama, su-
pra, at p. 244). In this case, the companies and their advisors, the bank and its advisors, and all
the creditors except the two appellants, voted for the plan. As the authorities say, we should not
be astute in finding technical arguments to overcome the decision of such a majority.

58 Secondly, I wish to mention Mr. Czepil's argument that the plan was unfair, perhaps not
conceptually, but operationally by authorizing negotiations. He says this put the parties in a diffi-
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cult position when it came to vote because they risked retribution if they failed to reach agree-
ment and then voted against the plan. He complains that some benefits offered in negotiations are
no longer available to his clients.

59 With respect, negotiations between businessmen are much to be desired and I would not
wish to say anything that would impede that salutory process. If negotiations lead to unfairness,

then other considerations, of course, arise. But that, In my VIEW, is not this case.

60 Thirdly, the plan assures all the priority mortgagees the full market value of their security
without liquidation expenses. That is more than they could expect to receive if there had been no
plan.

61 What they gave up is the right to take the property by order absolute or to seek a judicial
sale and pursue the borrower for the deficiency. Guardian was actually offered its security but
declined to accept it. The difficulty about this whole matter is the uncollectability of the defi-
ciency having regard to the overwhelming debt owed to the bank which would practically elimi-

nate any real chance of recovery of the deficiency.

62 In my view, the obvious benefits of settling rights and keeping the enterprise together as a
going concern far outweigh the deprivation of the appellants' wholly illusory rights. In this con-
nection, the learned chambers judge said at p. 29:

63 I turn to the question of the right to hold the property after an order absolute and
whether or not this is a denial of something of that significance that it should affect these
proceedings. There is in the material before me some evidence of values. There are the prin-
ciples to which I have referred, as well as to the rights of majorities and the rights of minori-
ties.

64 Certainly, those minority rights are there, but it would seem to me that in view of the
overall plan, in view of the speculative nature of holding property in the light of appraisals
which have been given as to value, that this right is something which should be subsumed to
the benefit of the majority.

65 I agree with that.

66 I also agree with the learned chambers judge that the plan should have been approved and
I would dismiss these appeals accordingly.

Esson J.A.:
67 I agree.

Wallace J.A..
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68 I agree.

McEachern J.A.:

69 The appeals are dismissed with costs.

Appeal dismissed.

END OF DOCUMENT
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R. Wilkins, Q.C., for Calgary and Edmonton Airport Authority.
Subject: Corporate and Commercial; Insolvency

Corporations --- Arrangements and compromises — Under Companies' Creditors Arrangement Act —
Arrangements — Approval by court — "Fair and reasonable”

Airline brought application for approval of plan of arrangement under Companies' Creditors Arrange-
ment Act — Investment corporation brought counter-application for declaration that plan constituted
merger or transfer of airline's assets to AC Corp., that plan would not affect investment corporation, and
directing repurchase of notes pursuant to trust indenture, and that actions of airline and AC Corp. in
formulating plan were oppressive and unfairly prejudicial to them — Application granted; counter-
application dismissed — All statutory conditions were fulfilled and plan was fair and reasonable —
Fairness did not require equal treatment of all creditors — Aim of plan was to allow airline to sustain
operations and permanently adjust debt structure to reflect current market for asset values and carrying
costs, in return for AC Corp. providing guarantee of restructured obligations — Plan was not oppressive
to minority shareholders who, in alternative bankruptcy scenario, would receive less than under plan —
Reorganization of share capital did not cancel minority shareholders' shares, and did not violate s. 167 of
Business Corporations Act of Alberta — Act contemplated reorganizations in which insolvent corpora-
tion would eliminate interests of common shareholders, without requiring shareholder approval — Pro-
posed transaction was not "sale, lease or exchange" of airline's property which required shareholder ap-
proval — Requirements for "related party transaction” under Policy 9.1 of Ontario Securities Commis-
sion were waived, since plan was fair and reasonable — Plan resulted in no substantial injustice to mi-
nority creditors, and represented reasonable balancing of all interests — Evidence did not support in-
vestment corporation’s position that alternative existed which would render better return for minority
shareholders — In insolvency situation, oppression of minority shareholder interests must be assessed
against altered financial and legal landscape, which may result in shareholders' no longer having true
interest to be protected — Financial support and corporate integration provided by other airline was not
assumption of benefit by other airline to detriment of airline, but benefited airline and its stakeholders —
Investment corporation was not oppressed — Corporate reorganization provisions in plan could not be
severed from debt restructuring — Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s.
512)— Business Corporations Act, S.A. 1981, c. B-15, s. 167. '
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ferred to
Algoma Steel Corp. - Royal Bank ( 1992), 11 CBR. (3d) 1 (Ont. Gen. Div.) — referred to

Algoma Steel Corp. V. Royal Bank (April 16, 1992). Doc. Toronto B62/91-A (Ont. Gen. Div.) —1¢-
ferred to

Bruce Agra Foods Inc. V. Everfresh Beverages Inc. (Receiver of) (1996), 45 CB.R. (3d) 169, 22
0.T.C. 247 (Ont. Gen. Div.) — referred to

Cadillac Fairview Inc., Re (February 6. 1995), Doc. B348/94 (Ont. Gen. Div. [Commercial List])) —
considered

Cadillac Fairview Inc., Re (March 7, 1993), Doc. B28/95 (Ont. Gen. Div. [Commercial List]) — re-
ferred to

Campeau Corp., Re (1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.) — referred to

Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re (1998), 5 C.B.R. (4th) 299
(Ont. Gen. Div. [Commercial List]) — referred to

Crabtree (Succession de) c. Barrette, 47 CCEL. 1,10 B.LR. (2d) 1, (sub nom. Barrette v. Crab-
tree (Succession de)) 53 Q.A.C. 779. (sub nom. Barrette v. Crabtree (Succession de)) 150 N.R. 272
sub nom. Barrette V. Crab " Barrette v. Crabiree Estate

[199311 S.C.R. 1027 (S.C.C.

) — referred to
Diligenti v. RWMD Operations Kelowna Ltd. (1976). 1 B.CL.R.36 (B.C. S.C.) — referred to

First Edmonton Place Ltd. v. 315888 Alberta Ltd. (1988), 60 Alta. LR. (2d) 122, 40 B.L.R. 28
(Alta. Q.B.) — referred to

Hochberger v. Rittenberg (1916), 54 S.C.R. 480,36 D.L.R. 450 (S.C.C.)— referred to

Keddy Motor Inns Ltd., Re (1992). 90 D.L.R. (4th) 175,13 CBR.(3d) 245, 6 BLR.(2d) 116, (sub
nom. Keddy Motor. Inns Ltd., Re (No. 4)) 110 N.S.R. (2d 246, (sub nom. Keddy Motor Inns Ltd., Re

(No. 4)) 299 APR. 246 N.S.C.A)— referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), 64 Alta. LR. (2d) 139, [198912
W.W.R. 566, 72 C.B.R. (N.S.) 20,72 C.R. (N.S.) 20 (Alta. QB)— referred to

Northland Properties Ltd., Re(1988), 73 CBR. (N.8) 175 (B.C. S.C)— considered

Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada, 34 B.CLR. (2d) 122, 73
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& York Developments Ltd., Re) 12 O.R. (3d) 500 (Ont. Gen. Div.) — considered

Pente Investment Management Ltd. v. Schneider Corp. (1998), 113 O.A.C. 753. (sub nom. Maple
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Quintette Coal Ltd., Re (1992),13 C.B.R. (3d) 146, 68 B.C.L.R. (2d) 219 (B.C.S.C.)— referred to

Repap British Columbia Inc., Re (1998),1 C.B.R. (4th) 49, 50 B.C.L.R. (3d) 133 (B.C.S.C.) —con-
sidered

Royal Oak Mines Inc., Re (1999), 14 C.B.R. (4th) 279 (Ont. S.C.J. [Commercial List]) — considered

Sammi Ailas Inc., Re{ 1998). 3 C.B.R. (4th) 171 (Ont. Gen. Div. [Commercial List]) — considered

Savage v. Amoco Acquisition Co. ( 1988). 59 Alta. L.R. (2d) 260, 68 CB.R. (\N.S.) 154, 40 B.L.R.
188, (sub nom. Amoco Acquisition Co. v. Savage) 87 AR. 321 (Alta. CA) — considered

Savage v. Amoco Acquisition Co. (1988), 60 Alta. L.R. (2d) lv, 89 A.R. 80n, 70 C.B.R. (N.S.) xxxii,
89 N.R. 398n, 40 B.L.R. xxxii (S.C.C.) — considered

SkyDome Corp., Re (March 21, 1999), Doc. 98-CL-3179 (Ont. Gen. Div. [Commercial List]) — re-
ferred to

T Eaton Co., Re(1999), 14 C.B.R. (4th) 288 (Ont. S.C.J. [Commercial List]) — considered

T Eaton Co., Re(1999), 15 CB.R. (4th) 311 (Ont. S.C.J. [Commercial List]) — considered

Wandlyn Inns Ltd., Re 1992), 15 C.B.R. (3d) 3 16 N.B.Q.B.) — referred to

Statutes considered:

Aeronautics Act, R.S.C. 1985, c. A-2
Generally — referred to

Air Canada Public Participation Act, R.S.C. 1985, ¢. 35 (4th Supp.)
Generally — referred to

Business Corporations Act, S.A. 1981, c. B-15
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Generally — referred to

s. 167 [am. 1996, c. 32,s. 1)) — considered

s. 167(1) [am. 1996, c. 32, s. 1(4)] — considered

s. 167(1)(e) — considered

s. 167Q1H)(H — considered

s. 167(1)(g.1) [en. 1996, c. 32, s. 14)] — considered

s. 183 — considered

s. 185 — considered

s. 185(2) — considered

s. 185(7) — considered

s. 234 — considered
Canada Transportation Act, S.C. 1996, c. 10

Generally — feferred to

s. 47 — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985,¢.C-36

Generally — considered

s. 2 "debtor company" — referred to

s. 5.1 [en. 1997, c¢c. 12, s. 122] — considered

s. 5.1(1) [en. 1997, c. 12,s. 122] — referred to

s. 5.1(2) [en. 1997,¢. 12, s. 122] — referred to

6. 6 [am. 1992, c. 27, 5. 90(1)(E); am. 1996, c. 6, 5. 167(1)(d)] — considered
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s. 12 — referred to
Competition Act, R.S.C. 1985, c. C-34
Generally — referred to

APPLICATION by airline for approval of plan of arrangement; COUNTER-APPLICATION by invest-
ment corporation for declaration that plan constituted merger or transfer of airline's assets to AC Corp.,
that plan would not affect investment corporation, and directing repurchase of notes pursuant to trust
indenture, and that actions of airline and AC Corp. in formulating plan were oppressive and unfairly
prejudicial; COUNTER-APPLICATION by minority shareholders.

Paperny J.:
1. Introduction

1 After a decade of searching for a permanent solution to its ongoing, significant financial problems,
Canadian Airlines Corporation ("CAC") and Canadian Airlines International Ltd. ("CAIL") seek the
court's sanction to a plan of arrangement filed under the Companies' Creditors Arrangement Act
("CCAA") and sponsored by its historic rival, Air Canada Corporation ("Air Canada"). To Canadian,
this represents its last choice and its only chance for survival. To Air Canada, it is an opportunity to lead
the restructuring of the Canadian airline industry, an exercise many suggest is long overdue. To over
16,000 employees of Canadian, it means continued employment. Canadian Airlines will operate as a
separate entity and continue to provide domestic and international air service to Canadians. Tickets of
the flying public will be honoured and their frequent flyer points maintained. Long term business rela-
tionships with trade creditors and suppliers will continue.

2 The proposed restructuring comes at a cost. Secured and unsecured creditors are being asked to
accept significant compromises and shareholders of CAC are being asked to accept that their shares
have no value. Certain unsecured creditors oppose the plan, alleging it is oppressive and unfair. They
assert that Air Canada has appropriated the key assets of Canadian to itself. Minority shareholders of
CAC, on the other hand, argue that Air Canada's financial support to Canadian, before and during this
restructuring process, has increased the value of Canadian and in turn their shares. These two positions
are irreconcilable, but do reflect the perception by some that this plan asks them to sacrifice too much.

3 Canadian has asked this court to sanction its plan under s. 6 of the CCAA. The court's role on a
sanction hearing is to consider whether the plan fairly balances the interests of all the stakeholders.
Faced with an insolvent organization, its role is to look forward and ask: does this plan represent a fair
and reasonable compromise that will permit a viable commercial entity to emerge? It is also an exercise
in assessing current reality by comparing available commercial alternatives to what is offered in the pro-

posed plan.

II. Background
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Canadian Airlines and its S ubsidiaries

4 CAC and CAIL are corporations incorporated or continued under the Business Corporations Act
of Alberta, S.A. 1981, c. B-15 ("ABCA"). 82% of CAC's shares are held by 853350 Alberta
Ltd.("853350") and the remaining 18% are held publicly. CAC, directly or indirectly, owns the majority
of voting shares in and controls the other Petitioner, CAIL and these shares represent CAC's principal
asset. CAIL owns or has an interest in a number of other corporations directly engaged in the airline in-
dustry or other businesses related to the airline industry, including Canadian Regional Airlines Limited
("CRAL"). Where the context requires, 1 will refer to CAC and CAIL jointly as "Canadian" in these rea-
sons.

5 In the past fifteen years, CAIL has grown from a regional carrier operating under the name Pacific
Western Airlines ("PWA") to one of Canada’s two major airlines. By mid-1986, Canadian Pacific Air
Lines Limited ("CP Air"), had acquired the regional carriers Nordair Inc. ("Nordair") and Eastern Pro-
vincial Airways ("Eastern"). In February, 1987, PWA completed its purchase of CP Air from Canadian
Pacific Limited. PWA then merged the four predecessor carriers (CP Air, Eastern, Nordair, and PWA)
to form one airline, "Canadian Airlines International Ltd.", which was launched in April, 1987.

6 By April, 1989, CAIL had acquired substantially all of the common shares of Wardair Inc. and
completed the integration of CAIL and Wardair Inc. in 1990.

7 CAIL and its subsidiaries provide international and domestic scheduled and charter air transporta-
tion for passengers and cargo. CAIL provides scheduled services to approximately 30 destinations in 11
countries. Its subsidiary, Canadian Regional Airlines (1998) Ltd. ("CRAL 98") provides scheduled ser-
vices to approximately 35 destinations in Canada and the United States. Through code share agreements
and marketing alliances with leading carriers, CAIL and its subsidiaries provide service to approxi-
mately 225 destinations worldwide. CAIL is also engaged in charter and cargo services and the provi-
sion of services to third parties, including aircraft overhaul and maintenance, passenger and cargo han-
dling, flight simulator and equipment rentals, employee training programs and the sale of Canadian Plus
frequent flyer points. As at December 31, 1999, CAIL operated approximately 79 aircraft.

8 CAIL directly and indirectly employs over 16,000 persons, substantially all of whom are located
in Canada. The balance of the employees are located in the United States, Europe, Asia, Australia, South
America and Mexico. Approximately 88% of the active employees of CAIL are subject to collective
bargaining agreements.

Events Leading up to the CCAA Proceedings

9 Canadian's financial difficulties significantly predate these proceedings.

10 In the early 1990s, Canadian experienced significant losses from operations and deteriorating
liquidity. It completed a financial restructuring in 1994 (the "1994 Restructuring") which involved em-
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ployees contributing $200,000,000 in new equity in return for receipt of entitlements to common shares.
In addition, Aurora Airline Investments, Inc. ("Aurora"), a subsidiary of AMR Corporation ("AMR"),
subscribed for $246,000,000 in preferred shares of CAIL. Other AMR subsidiaries entered into compre-
hensive services and marketing arrangements with CAIL. The governments of Canada, British Columbia
and Alberta provided an aggregate of $120,000,000 in loan guarantees. Senior creditors, junior creditors
and shareholders of CAC and CAIL and its subsidiaries converted approximately $712,000,000 of obli-
gations into common shares of CAC or convertible notes issued jointly by CAC and CAIL and/or re-
ceived warrants entitling the holder to purchase common shares.

11 In the latter half of 1994, Canadian built on the improved balance sheet provided by the 1994
Restructuring, focussing on strict cost controls, capacity management and aircraft utilization. The initial
results were encouraging. However, a number of factors including higher than expected fuel costs, rising
interest rates, decline of the Canadian dollar, a strike by pilots of Time Air and the temporary grounding
of Inter-Canadien's ATR-42 fleet undermined this improved operational performance. In 1995, in re-
sponse to additional capacity added by emerging charter carriers and Air Canada on key transcontinental
routes, CAIL added additional aircraft to its fleet in an effort to regain market share. However, the addi-
tion of capacity coincided with the slow-down in the Canadian economy Jeading to traffic levels that
were significantly below expectations. Additionally, key international routes of CAIL failed to produce
anticipated results. The cumulative losses of CAIL from 1994 to 1999 totalled $771 million and from
January 31, 1995 to August 12, 1999, the day prior to the issuance by the Government of Canada of an
Order under Section 47 of the Canada Transportation Act (relaxing certain rules under the Competition
Act to facilitate a restructuring of the airline industry and described further below), the trading price of
Canadian's common shares declined from $7.90 to $1.55.

12 Canadian's losses incurred since the 1994 Restructuring severely eroded its liquidity position. In
1996, Canadian faced an environment where the domestic air travel market saw increased capacity and
aggressive price competition by two new discount carriers based in western Canada. While Canadian's
traffic and load factor increased indicating a positive response to Canadian's post-restructuring business
plan, yields declined. Attempts by Canadian to reduce domestic capacity were offset by additional ca-

pacity being introduced by the new discount carriers and Air Canada.

13 The continued lack of sufficient funds from operations made it evident by late fall of 1996 that
Canadian needed to take action to avoid a cash shortfall in the spring of 1997. In November 1996, Cana-
dian announced an operational restructuring plan (the "1996 Restructuring") aimed at returning Cana-
dian to profitability and subsequently implemented a payment deferral plan which involved a temporary
moratorium on payments to certain lenders and aircraft operating lessors to provide a cash bridge until
the benefits of the operational restructuring were fully implemented. Canadian was able successfully to
obtain the support of its lenders and operating lessors such that the moratorium and payment deferral
plan was able to proceed on a consensual basis without the requirement for any court proceedings.

14 The objective of the 1996 Restructuring was to transform Canadian into a sustainable entity by
focussing on controllable factors which targeted earnings improvements over four years. Three major

initiatives were adopted: network enhancements, wage CONcessions as supplemented by fuel tax reduc-
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tions/rebates, and overhead cost reductions.

15 The benefits of the 1996 Restructuring were reflected in Canadian's 1997 financial results when
Canadian and its subsidiaries reported a consolidated net income of $5.4 million, the best results in 9
years.

16 In early 1998, building on its 1997 results, Canadian took advantage of a strong market for U.S.
public debt financing in the first half of 1998 by issuing U.S. $175,000,000 of senior secured notes in
April, 1998 ("Senior Secured Notes") and U.S. $100,000,000 of unsecured notes in August, 1998 ("Un-
secured Notes").

17 The benefits of the 1996 Restructuring continued in 1998 but were not sufficient to offset a num-
ber of new factors which had a significant negative impact on financial performance, particularly in the
fourth quarter. Canadian's eroded capital base gave it limited capacity to withstand negative effects on
traffic and revenue. These factors included lower than expected operating revenues resulting from a con-
tinued weakness of the Asian economies, Vigorous competition in Canadian's key western Canada and
the western U.S. transborder markets, significant price discounting in most domestic markets following
a labour disruption at Air Canada and CAIL's temporary loss of the ability to code-share with American
Airlines on certain transborder flights due to a pilot dispute at American Airlines. Canadian also had in-
creased operating eXpenses primarily due to the deterioration of the value of the Canadian dollar and ad-
ditional airport and navigational fees imposed by NAV Canada which were not recoverable by Canadian
through fare increases because of competitive pressures. This resulted in Canadian and its subsidiaries

reporting a consolidated loss of $137.6 million for 1998.

18 As a result of these continuing weak financial results, Canadian “undertook a number of addi-
tional strategic initiatives including entering the oneworldTM Alliance, the introduction of its new
"Proud Wings" corporate image, a restructuring of CAIL's Vancouver hub, the sale and leaseback of cer-

tain aircraft, expanded code sharing arrangements and the implementation of a service charge in an ef-
fort to recover a portion of the costs relating to NAV Canada fees.

19 Beginning in late 1998 and continuing into 1999, Canadian tried to access equity markets to
strengthen its balance sheet. In January, 1999, the Board of Directors of CAC determined that while Ca-
nadian needed to obtain additional equity capital, an equity infusion alone would not address the funda-
mental structural problems in the domestic air transportation market.

20 Canadian believes that its financial performance was and is reflective of structural problems in
the Canadian airline industry, most significantly, over capacity in the domestic air transportation market.
It is the view of Canadian and Air Canada that Canada’s relatively small population and the geographic
distribution of that population is unable to support the overlapping networks of two full service national
carriers. As described further below, the Government of Canada has recognized this fundamental prob-
lem and has been instrumental in attempts to develop a solution.

Initial Discussions with Air Canada
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21 Accordingly, in January, 1999, CAC's Board of Directors directed management to explore all
strategic alternatives available to Canadian, including discussions regarding a possible merger of other
transaction involving Air Canada.

22 Canadian had discussions with Air Canada in early 1999. AMR also participated in those discus-
sions. While several alternative merger transactions were considered in the course of these discussions,
Canadian, AMR and Air Canada were unable to reach agreement.

23 Following the termination of merger discussions between Canadian and Air Canada, senior man-
agement of Canadian, at the direction of the Board and with the support of AMR, renewed its efforts to
secure financial partners with the objective of obtaining either an equity investment and support for an
eventual merger with Air Canada or immediate financial support for a merger with Air Canada.

Offer by Onex

24 In early May, the discussions with Air Canada having failed, Canadian focussed its efforts on
discussions with Onex Corporation ("Onex") and AMR concerning the basis upon which a merger of
Canadian and Air Canada could be accomplished.

25 On August 23, 1999, Canadian entered into an Arrangement Agreement with Onex, AMR and
Airline Industry Revitalization Co. Inc. ("AirCo") (a company owned jointly by Onex and AMR and
controlled by Onex). The Arrangement Agreement set out the terms of a Plan of Arrangement providing
for the purchase by AirCo of all of the outstanding common and non-voting shares of CAC. The Ar-
rangement Agreement was conditional upon, among other things, the successful completion of a simul-
taneous offer by AirCo for all of the voting and non-voting shares of Air Canada. On August 24, 1999,
AirCo announced its offers to purchase the shares of both CAC and Air Canada and to subsequently

merge the operations of the two airlines to create one international carrier in Canada.

26 On or about September 20, 1999 the Board of Directors of Air Canada recommended against the
AirCo offer. On or about October 19, 1999, Air Canada announced its own proposal to its shareholders
to repurchase shares of Air Canada. Air Canada’s announcement also indicated Air Canada's intention to
make a bid for CAC and to proceed to complete a merger with Canadian subject to a restructuring of
Canadian's debt.

27 There were several rounds of offers and counter-offers between AirCo and Air Canada. On No-
vember 5, 1999, the Quebec Superior Court ruled that the AirCo offer for Air Canada violated the provi-
sions of the 4ir Canada Public Participation Act. AirCo immediately withdrew its offers. At that time,
Air Canada indicated its intention to proceed with its offer for CAC.

28 Following the withdrawal of the AirCo offer to purchase CAC, and notwithstanding Air Can-

ada's stated intention to proceed with its offer, there was a renewed uncertainty about Canadian's future
which adversely affected operations. As described further below, Canadian lost significant forward
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bookings which further reduced the company's remaining liquidity.
Offer by 853350

29 On November 11, 1999, 853350 (a corporation financed by Air Canada and owned as to 10% by
Ajr Canada) made a formal offer for all of the common and non-voting shares of CAC. Air Canada indi-
cated that the involvement of 853350 in the take-over bid was necessary in order 10 protect Air Canada
from the potential adverse effects of a restructuring of Canadian's debt and that Air Canada would only
complete a merger with Canadian after the completion of a debt restructuring transaction. The offer by
853350 was conditional upon, among other things, a satisfactory resolution of AMR's claims in respect
of Canadian and a satisfactory resolution of certain regulatory issues arising from the announcement
made on October 26, 1999 by the Government of Canada regarding its intentions to alter the regime
governing the airline industry.

30 As noted above, AMR and its subsidiaries and affiliates had certain agreements with Canadian
arising from AMR's investment (through its wholly owned subsidiary, Aurora Airline Investments, Inc.)
in CAIL during the 1994 Restructuring. In particular, the Services Agreement by which AMR and its
subsidiaries and affiliates provided certain reservations, scheduling and other airline related services to
Canadian provided for a termination fee of approximately $500 million (as at December 31, 1999) while
the terms governing the preferred shares issued to Aurora provided for exchange rights which were only
retractable by Canadian upon payment of a redemption fee in excess of $500 million (as at December
31, 1999). Unless such provisions were amended or waived, it was practically impossible for Canadian
to complete a merger with Air Canada since the cost of proceeding without AMR's consent was simply
too high.

31 Canadian had continued its efforts to seek out all possible solutions to its structural problems fol-
Jowing the withdrawal of the AirCo offer on November 5, 1999. While AMR indicated its willingness to
provide a measure of support by allowing a deferral of some of the fees payable to AMR under the Ser-
vices Agreement, Canadian was unable to find any investor willing to provide the liquidity necessary to
keep Canadian operating while alternative solutions were sought.

32 After 853350 made its offer, 853350 and Air Canada entered into discussions with AMR regard-
ing the purchase by 853350 of AMR's shareholding in CAIL as well as other matters regarding code
sharing agreements and various services provided to Canadian by AMR and its subsidiaries and affili-
ates. The parties reached an agreement on November 22, 1999 pursuant to which AMR agreed to reduce
its potential damages claim for termination of the Services Agreement by approximately 88%.

33 On December 4, 1999, CAC's Board recommended acceptance of 853350's offer to its share-
holders and on December 21, 1999, two days before the offer closed, 853350 received approval for the
offer from the Competition Bureau as well as clarification from the Government of Canada on the pro-
posed regulatory framework for the Canadian airline industry.

34 As noted above, Canadian's financial condition deteriorated further after the collapse of the
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AirCo Arrangement transaction. In particular:

a) the doubts which were publicly raised as to Canadian's ability to survive made Canadian's ef-
forts to secure additional financing through various sale-leaseback transactions more difficult;

b) sales for future air travel were down by approximately 10% compared to 1998;

c¢) CAIL's liquidity position, which stood at approximately $84 million (consolidated cash and
available credit) as at September 30, 1999, reached a critical point in late December, 1999 when
it was about to go negative.

35 In late December, 1999, Air Canada agreed to enter into certain transactions designed to ensure
that Canadian would have enough liquidity to continue operating until the scheduled completion of the
853350 take-over bid on January 4, 2000. Air Canada agreed to purchase rights to the Toronto-Tokyo
route for $25 million and to a sale-leaseback arrangement involving certain unencumbered aircraft and a
flight simulator for total proceeds of approximately $20 million. These transactions gave Canadian suf-
ficient liquidity to continue operations through the holiday period.

36 If Air Canada had not provided the approximate $45 million injection in December 1999, Cana-
dian would likely have had to file for bankruptcy and cease all operations before the end of the holiday
trave] season.

37 On January 4, 2000, with all conditions of its offer having been satisfied or waived, 853350 pur-
chased approximately 82% of the outstanding shares of CAC. On January 5, 1999, 853350 completed
the purchase of the preferred shares of CAIL owned by Aurora. In connection with that acquisition, Ca-
nadian agreed to certain amendments to the Services Agreement reducing the amounts payable to AMR
in the event of a termination of such agreement and, in addition, the unanimous shareholders agreement
which gave AMR the right to require Canadian to purchase the CAIL preferred shares under certain cir-
cumstances was terminated. These arrangements had the effect of substantially reducing the obstacles to
a restructuring of Canadian's debt and lease obligations and also significantly reduced the claims that
AMR would be entitled to advance in such a restructuring,

38 Despite the $45 million provided by Air Canada, Canadian's liquidity position remained poor.
With January being a traditionally slow month in the airline industry, further bridge financing was re-
quired in order to ensure that Canadian would be able to operate while a debt restructuring transaction
was being negotiated with creditors. Air Canada negotiated an arrangement with the Royal Bank of
Canada ("Royal Bank") to purchase a participation interest in the operating credit facility made available
to Canadian. As a result of this agreement, Royal Bank agreed to extend Canadian's operating credit fa-
cility from $70 million to $120 million in January, 2000 and then to $145 million in March, 2000. Cana-
dian agreed to supplement the assignment of accounts receivable security originally securing Royal's
$70 million facility with a further Security Agreement securing certain unencumbered assets of Cana-
dian in consideration for this increased credit availability. Without the support of Air Canada or another
financially sound entity, this increase in credit would not have been possible.
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39 Air Canada has stated publicly that it ultimately wishes to merge the operations of Canadian and
Air Canada, subject to Canadian completing 2 financial restructuring so as to permit Air Canada to com-
plete the acquisition on a financially sound basis. This pre-condition has been emphasized by Air Can-

ada since the fall of 1999.

40 Prior to the acquisition of majority control of CAC by 853350, Canadian's management, Board
of Directors and financial advisors had considered every possible alternative for restoring Canadianto a
sound financial footing. Based upon Canadian’s extensive efforts over the past year in particular, but
also the efforts since 1992 described above, Canadian came to the conclusion that it must complete a
debt restructuring to permit the completion of a full merger between Canadian and Air Canada.

41 On February 1, 2000, Canadian announced a moratorium on payments to lessors and lenders. As
a result of this moratorium Canadian defaulted on the payments due under its various credit facilities and
aircraft leases. Absent the assistance provided by this moratorium, in addition to Air Canada's support,
Canadian would not have had sufficient liquidity to continue operating until the completion of a debt
restructuring.

42 Following implementation of the moratorium, Canadian with Air Canada embarked on efforts to
restructure significant obligations by consent. The further damage 1o public confidence which a CCAA
filing could produce required Canadian to secure a substantial measure of creditor support in advance of
any public filing for court protection.

43 Before the Petitioners started these CCAA proceedings, Air Canada, CAIL and lessors of 59 air-
craft in its fleet had reached agreement in principle on the restructuring plan.

44 Canadian and Air Canada have also been able to reach agreement with the remaining affected
secured creditors, being the holders of the U.S. $175 million Senior Secured Notes, due 2005, (the "Sen-
jor Secured Noteholders") and with several major unsecured creditors in addition 10 AMR, such as Loy-
alty Management Group Canada Inc.

45 On March 24, 2000, faced with threatened proceedings by secured creditors, Canadian petitioned
under the CCAA and obtained a stay of proceedings and related interim relief by Order of the Honour-
able Chief Justice Moore on that same date. Pursuant to that Order, PricewaterhouseCoopers, Inc. was
appointed as the Monitor, and companion proceedings in the United States were authorized to be com-
menced.

46 Since that time, due t0 the assistance of Air Canada, Canadian has been able 10 complete the re-
structuring of the remaining financial obligations governing all aircraft to be retained by Canadian for
future operations. These arrangements were approved by this Honourable Court in its Orders dated April
14, 2000 and May 10, 2000, as described in further detail below under the heading "The Restructuring

Plan".
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47 On April 7, 2000, this court granted an Order giving directions with respect to the filing of the
plan, the calling and holding of meetings of affected creditors and related matters.

48 On April 25, 2000 in accordance with the said Order, Canadian filed and served the plan (in its
original form) and the related notices and materials.

49 The plan was amended, in accordance with its terms, on several occasions, the form of Plan
voted upon at the Creditors' Meetings on May 26, 2000 having been filed and served on May 25, 2000
(the "Plan").

The Restructuring Plan

50 The Plan has three principal aims described by Canadian:
(a) provide near term liquidity so that Canadian can sustain operations;
(b) allow for the return of aircraft not required by Canadian; and

(c) permanently adjust Canadian's debt structure and lease facilities to reflect the current market
for asset values and carrying costs in return for Air Canada providing a guarantee of the restruc-
tured obligations.

51 The proposed treatment of stakeholders is as follows:

1. Unaffected Secured Creditors- Royal Bank, CAIL's operating lender, is an unaffected creditor
with respect to its operating credit facility. Royal Bank holds security over CAIL's accounts re-
ceivable and most of CAIL's operating assets not specifically secured by aircraft financiers or the
Senior Secured Noteholders. As noted above, arrangements entered into between Air Canada and
Royal Bank have provided CAIL with liquidity necessary for it to continue operations since
January 2000.

Also unaffected by the Plan are those aircraft lessors, conditional vendors and secured creditors
holding security over CAIL's aircraft who have entered into agreements with CAIL and/or Air
Canada with respect to the restructuring of CAIL's obligations. A number of such agreements,
which were initially contained in the form of letters of intent ("LOIs"), were entered into prior to
the commencement of the CCAA proceedings, while a total of 17 LOIs were completed after that
date. In its Second and Fourth Reports the Monitor reported to the court on these agreements.
The LOIs entered into after the proceedings commenced were reviewed and approved by the
court on April 14,2000 and May 10, 2000.

The basis of the LOIs with aircraft lessors was that the operating lease rates were reduced to fair

market lease rates or less, and the obligations of CAIL under the leases were either assumed or
guaranteed by Air Canada. Where the aircraft was subject to conditional sale agreements or other
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secured indebtedness, the value of the secured debt was reduced to the fair market value of the
aircraft, and the interest rate payable was reduced to current market rates reflecting Air Canada’s
credit. CAIL's obligations under those agreements have also been assumed or guaranteed by Air
Canada. The claims of these creditors for reduced principal and interest amounts, or reduced
lease payments, are Affected Unsecured Claims under the Plan. In a number of cases these
claims have been assigned to Air Canada and Air Canada disclosed that it would vote those
claims in favour of the Plan.

2. Affected Secured Creditors- The Affected Secured Creditors under the Plan are the Senior Se-
cured Noteholders with a claim in the amount of US$175,000,000. The Senior Secured Note-
holders are secured by a diverse package of Canadian's assets, including its inventory of aircraft
spare parts, ground equipment, spare engines, flight simulators, leasehold interests at Toronto,
Vancouver and Calgary airports, the shares in CRAL 98 and a $53 million note payable by
CRAL to CAIL.

The Plan offers the Senior Secured Noteholders payment of 97 cents on the dollar. The defi-
ciency is included in the Affected Unsecured Creditor class and the Senior Secured Noteholders

advised the court they would be voting the deficiency in favour of the Plan.

3. Unaffected Unsecured Creditors-In the circular accompanying the November 11, 1999 853350
offer it was stated that:

The Offeror intends to conduct the Debt Restructuring in such a manner as to seek to ensure
that the unionized employees of Canadian, the suppliers of new credit (including trade credit)
and the members of the flying public are left unaffected.

The Offeror is of the view that the pursuit of these three principles is essential in order to en-
sure that the long term value of Canadian is preserved.

Canadian's employees, customers and suppliers of goods and services are unaffected by the
CCAA Order and Plan.

Also unaffected are parties to those contracts or agreements with Canadian which are not being
terminated by Canadian pursuant to the terms of the March 24, 2000 Order.

4. Affected Unsecured Creditors- CAIL has identified unsecured creditors who do not fall into
the above three groups and listed these as Affected Unsecured Creditors under the Plan. They are
offered 14 cents on the dollar on their claims. Air Canada would fund this payment.

The Affected Unsecured Creditors fall into the following categories:

a. Claims of holders of or related to the Unsecured Notes (the "Unsecured Noteholders™);
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b. Claims in respect of certain outstanding or threatened litigation involving Canadian;

c. Claims arising from the termination, breach or repudiation of certain contracts, leases or
agreements to which Canadian is a party other than aircraft financing or lease arrangements;

d. Claims in respect of deficiencies arising from the termination or re-negotiation of aircraft
financing or lease arrangements;

e. Claims of tax authorities against Canadian; and

£ Claims in respect of the under-secured or unsecured portion of amounts due to the Senior
Secured Noteholders.

52 There are over $700 million of proven unsecured claims. Some unsecured creditors have dis-
puted the amounts of their claims for distribution purposes. These are in the process of determination by
the court-appointed Claims Officer and subject to further appeal to the court. If the Claims Officer were
to allow all of the disputed claims in full and this were confirmed by the court, the aggregate of unse-
cured claims would be approximately $1.059 million.

53 The Monitor has concluded that if the Plan is not approved and implemented, Canadian will not
be able to continue as a going concern and in that event, the only foreseeable alternative would be a lig-
uidation of Canadian's assets by a receiver and/or a trustee in bankruptcy. Under the Plan, Canadian's
obligations to parties essential to ongoing operations, including employees, customers, travel agents,
fuel, maintenance and equipment suppliers, and airport authorities are in most cases to be treated as un-
affected and paid in full. In the event of a liquidation, those parties would not, in most cases, be paid in
full and, except for specific lien rights and statutory priorities, would rank as ordinary unsecured credi-
tors. The Monitor estimates that the additional unsecured claims which would arise if Canadian were to
cease operations as a going concern and be forced into liquidation would be in excess of $1.1 billion.

54 In connection with its assessment of the Plan, the Monitor performed a liquidation analysis of
CAIL as at March 31, 2000 in order to estimate the amounts that might be recovered by CAIL's creditors
and shareholders in the event of disposition of CAIL's assets by a receiver or trustee. The Monitor con-
cluded that a liquidation would result in a shortfall to certain secured creditors, including the Senior Se-
cured Noteholders, a recovery by ordinary unsecured creditors of between one cent and three cents on
the dollar, and no recovery by shareholders.

55 There are two vociferous opponents of the Plan, Resurgence Asset Management LLC ("Resur-
gence") who acts on behalf of its and/or its affiliate client accounts and four shareholders of CAC. Re-
surgence is incorporated pursuant to the laws of New York, U.S.A. and has its head office in White
Plains, New York. It conducts an investment business specializing in high yield distressed debt. Through
a series of purchases of the Unsecured Notes commencing in April 1999, Resurgence clients hold
$58,200,000 of the face value of or 58.2% of the notes issued. Resurgence purchased 7.9 million units in
April 1999. From November 3, 1999 to December 9, 1999 it purchased an additional 20,850,000 units.
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From January 4, 2000 to February 3, 2000 Resurgence purchased an additional 29,450,000 units.

56 Resurgence seeks declarations that: the actions of Canadian, Air Canada and 853350 constitute
an amalgamation, consolidation or merger with or into Air Canada or a conveyance or transfer of all or
substantially all of Canadian's assets to Air Canada; that any plan of arrangement involving Canadian
will not affect Resurgence and directing the repurchase of their notes pursuant to the provisions of their
trust indenture and that the actions of Canadian, Air Canada and 853350 are oppressive and unfairly
prejudicial to it pursuant to section 234 of the Business Corporations Act.

57 Four shareholders of CAC also oppose the plan. Neil Baker, a Toronto resident, acquired
132,500 common shares at a cost of $83,475.00 on or about May 5, 2000. Mr. Baker sought to com-
mence proceedings to "remedy an injustice t0 the minority bolders of the common shares". Roger
Midiaty, Michael Salter and Hal Metheral are individual shareholders who were added as parties at their
request during the proceedings. Mr. Midiaty resides in Calgary, Alberta and holds 827 CAC shares
which he has held since 1994. Mr. Metheral is also a Calgary resident and holds approximately 14,900
CAC shares in his RRSP and has held them since approximately 1994 or 1995. Mr. Salter is a resident
of Scottsdale, Arizona and is the beneficial owner of 250 shares of CAC and is a joint beneficial owner
of 250 shares with his wife. These shareholders will be referred in the Decision throughout as the "Mi-
nority Shareholders".

58 The Minority Shareholders oppose the portion of the Plan that relates to the reorganization of
CAIL, pursuant to section 185 of the Alberta Business Corporations Act ("ABCA"). They characterize
the transaction as a cancellation of issued shares unauthorized by section 167 of the ABCA or alterna-
tively is a violation of section 183 of the ABCA. They submit the application for the order of reorgani-

zation should be denied as being unlawful, unfair and not supported by the evidence.
I11. Analysis
59 Section 6 of the CCAA provides that:

6. Where a majority in number representing two-thirds in value of the creditors, or class of creditors,
as the case may be, present and voting either in person OI by proxy at the meeting or meetings
thereof respectively held pursuant 10 sections 4 and 5, or either of those sections, agree to any com-
promise or arrangement either as proposed or as altered or modified at the meeting or meetings, the
compromise or arrangement may be sanctioned by the court, and if so sanctioned is binding

(a) on all the creditors or the class of creditors, as the case may be, and on any trustee for any
such class of creditors, whether secured or unsecured, as the case may be, and on the company;
and

(b) in the case of a company that has made an authorized assignment or against which a receiv-

ing order has been made under the Bankruptcy and Insolvency Act or is in the course of being
wound up under the Winding-up and Restructuring Act, on the trustee in bankruptcy or liquida-
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tor and contributories of the company.

60 Prior to sanctioning a plan under the CCAA, the court must be satisfied in regard to each of the
following criteria:

(1) there must be compliance with all statutory requirements;

(2) all material filed and procedures carried out must be examined to determine if anything has
been done or purported to be done which is not authorized by the CCAA; and

(3) the plan must be fair and reasonable.

61 A leading articulation of this three-part test appears in Re Northland Properties Ltd._(1988), 73
CB.R. (N.S.) 175 (B.C. S.C.) at 182-3, aff'd (1989), 73 C.B.R. (N.S.) 195 (B.C. C.A.) and has been
regularly followed, see for example Re Sammi Atlas Inc. (1998), 3 C.B.R. (4th) 171 (Ont. Gen. Div.
[Commercial List]) at 172 and Re T. Eaton Co. (1999), 15 C.B.R. (4th) 311 (Ont. S.C.J. [Commercial
List]) at paragraph 7. Each of these criteria are reviewed in turn below.

1. Statutory Requirements

62 Some of the matters that may be considered by the court on an application for approval of a plan
of compromise and arrangement include: -

(a) the applicant comes within the definition of "debtor company" in section 2 of the CCAA;

(b) the applicant or affiliated debtor companies have total claims within the meaning of section
12 of the CCAA in excess of $5,000,000;

(c) the notice calling the meeting was sent in accordance with the order of the court;
(d) the creditors were properly classified;
(e) the meetings of creditors were properly constituted;
(f) the voting was properly carried out; and
(g) the plan was approved by the requisite double majority or majorities.
63 I find that the Petitioners have complied with all applicable statutory requirements. Specifically:
(a) CAC and CAIL are insolvent and thus each is a "debtor company” within the meaning of sec-

tion 2 of the CCAA. This was established in the affidavit evidence of Douglas Carty, Senior Vice
President and Chief Financial Officer of Canadian, and so declared in the March 24, 2000 Order
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in these proceedings and confirmed in the testimony given by Mr. Carty at this hearing.

(b) CAC and CAIL have total claims that would be claims provable in bankruptcy within the
meaning of section 12 of the CCAA in excess of $5,000,000.

(c) In accordance with the April 7, 2000 Order of this court, a Notice of Meeting and a disclosure
statement (which included copies of the Plan and the March 24™ and April 7" Orders of this
court) were sent to the Affected Creditors, the directors and officers of the Petitioners, the Moni-
tor and persons who had served a Notice of Appearance, on April 25, 2000.

(d) As confirmed by the May 12, 2000 ruling of this court (leave to appeal denied May 29,
2000), the creditors have been properly classified.

(¢) Further, as detailed in the Monitor's Fifth Report to the Court and confirmed by the June 14,
2000 decision of this court in respect of a challenge by Resurgence Asset Management LLC
("Resurgence"), the meetings of creditors were properly constituted, the voting was properly car-
ried out and the Plan was approved by the requisite double majorities in each class. The compo-
sition of the majority of the unsecured creditor class is addressed below under the heading "Fair
and Reasonable”.

2. Matters Unauthorized

64 This criterion has not been widely discussed in the reported cases. As recognized by Blair J. in
Olympia & York Developments Ltd. v. Royal Trust Co._(1993). 17 CB.R. 3d) 1 (Ont. Gen. Div.) and
Farley J. in Re Cadillac Fairview Inc. (February 6, 1995), Doc. B348/94 (Ont. Gen. Div. [Commercial
List]), within the CCAA process the court must rely on the reports of the Monitor as well as the parties
in ensuring nothing contrary to the CCAA has occurred or is contemplated by the plan.

65 In this proceeding, the dissenting groups have raised two matters which in their view are unau-
thorized by the CCAA: firstly, the Minority Shareholders of CAC suggested the proposed share capital
reorganization of CAIL is illegal under the ABCA and Ontario Securities Commission Policy 9.1, and as
such cannot be authorized under the CCAA and secondly, certain unsecured creditors suggested that the
form of release contained in the Plan goes beyond the scope of release permitted under the CCAA.

a. Legality of proposed share capital reorganization
66 Subsection 185(2) of the ABCA provides:

(2) If a corporation is subject to an order for reorganization, its articles may be amended by the order
to effect any change that might lawfully be made by an amendment under section 167.

67 Sections 6.1(2)(d) and () and Schedule "D" of the Plan contemplate that:
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a. All CAIL common shares held by CAC will be converted nto a single retractable share, which
will then be retracted by CAIL for $1.00; and

b. All CAIL preferred shares held by 853350 will be converted into CAIL common shares.

68 The Articles of Reorganization in Schedule "D" to the Plan provide for the following amend-
ments to CAIL's Articles of Incorporation to effect the proposed reorganization:

(a) consolidating all of the issued and outstanding common shares into one common share;

(b) redesignating the existing common shares as "Retractable Shares" and changing the rights,
privileges, restrictions and conditions attaching to the Retractable Shares sO that the Retractable

Shares shall have attached thereto the rights, privileges, restrictions and conditions as set out in
the Schedule of Share Capital;

(c) cancelling the Non-Voting Shares in the capital of the corporation, none of which are cur-
rently issued and outstanding, sO that the corporation is no longer authorized to issue Non-Voting
Shares;

(d) changing all of the issued and outstanding Class B Preferred Shares of the corporation into

Class A Preferred Shares, on the basis of one (1) Class A Preferred Share for each one (1) Class
B Preferred Share presently issued and outstanding;

(e) redesignating the existing Class A Preferred Shares as Common Shares" and changing the
rights, privileges, restrictions and conditions attaching to the Common Shares SO that the Com-
mon Shares shall have attached thereto the rights, privileges, restrictions and conditions as set
out in the Schedule of Share Capital; and
(f) cancelling the Class B Preferred Shares in the capital of the corporation, none of which are is-
sued and outstanding after the change in paragraph (d) above, s0 that the corporation is no longer
authorized to issue Class B Preferred Shares;
Section 167 of the ABCA
69 Reorganizations under section 185 of the ABCA are subject to two preconditions:
a. The corporation must be "subject to an order for re-organization"; and

b. The proposed amendments must otherwise be permitted under section 167 of the ABCA.

70 The parties agreed that an order of this court sanctioning the Plan would satisfy the first condi-
tion.
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71 The relevant portions of section 167 provide as follows:

167(1) Subject to sections 170 and 171, the articles of a corporation may by special resolution be

amended to

() change the designation of all or any of its shares,
leges, restrictions

its shares, whether issued or unissued,

(f) change the shares of any
of shares of the same class or series
or series,

into the same or a

el cancel a class or series of shares where there are no issued or

class or series,

72
under s. 167(1) of the ABCA, as follows:

Proposed Amendment in Schedule "D"

(a)— consolidation of Common Shares
(b) — change of designation and rights

(c)— cancellation

(d) — change in shares

(e) — change of designation and rights

®— cancellation

73 The Minority Shareholders suggested that
shares in CAC. As the above review of the

Rather, the shares of CAIL are being consolidated, altered and
167 of the ABCA. I find the proposed reorganization of CAIL's share capital

violate section 167.

74
mentary

identical section to section 185 is

proposed reorganization
then retracted, as permitted under section

and add, change or remove any rights, privi-
and conditions, including rights t0 accrued dividends, in respect of all or any of

class or series, whether issued or unissued, into a different number
different number of shares of other classes

outstanding shares of that

Each change in the proposed CAIL Articles of Reorganization corresponds to changes permitted

Subsection 167(1), ABCA
16701

167(1)e)

167(1)(g-1)

167(1)(H

167(1)(e)

167(1)g.1)

the proposed reorganization effectively cancels their

demonstrates, that is not the case.

under the Plan does not

In R. Dickerson et al, Proposals for a New Business Corporation Law for Canada, Vol.1: Com-

(the "Dickerson Report™) regarding the then proposed Canada Business Corporations Act, the

described as having been inserted with the object of enabling the

wcourt to effect any necessary amendment of the articles of the corporation in order to achieve the objec-

tive of the reorganization
shareholder approval of the proposed amendment”.

75

without having to comply with the formalities of the Draft

Act, particularly

. The architects of the business corporation act model which the ABCA follows, expressly con-

templated reorganizations in which the insolvent corporation would eliminate the interest of common
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shareholders. The example given in the Dickerson Report of a reorganization is very similar to that pro-
posed in the Plan:

For example, the reorganization of an insolvent corporation may require the following steps: first,
reduction or even elimination of the interest of the common shareholders; second, relegation of the
preferred shareholders to the status of common shareholders; and third, relegation of the secured de-
benture holders to the status of either unsecured Noteholders or preferred shareholders.

76 The rationale for allowing such a reorganization appears plain; the corporation is insolvent,
which means that on liquidation the shareholders would get nothing. In those circumstances, as de-
scribed further below under the heading "Fair and Reasonable”, there is nothing unfair or unreasonable
in the court effecting changes in such situations without shareholder approval. Indeed, it would be unfair
to the creditors and other stakeholders to permit the shareholders (whose interest has the lowest priority)
to have any ability to block a reorganization.

77 The Petitioners were unable to provide any case law addressing the use of section 185 as pro-
posed under the Plan. They relied upon the decisions of Re Royal Oak Mines Inc. (1999), 14 C.BR.
(4th) 279 (Ont. S.CJ. [Commercial List)) and T. Eaton Co., supra in which Farley J.of the Ontario Su-
perior Court of Justice emphasized that shareholders are at the bottom of the hierarchy of interests in
~ liquidation or liquidation related scenarios.

78 Section 185 provides for amendment to articles by court order. I see no requirement in that sec-
tion for a meeting Of vote of shareholders of CAIL, quite apart from shareholders of CAC. Further, dis-
sent and appraisal rights are expressly removed in subsection (7). To require a meeting and vote of

shareholders and to grant dissent and appraisal rights in circumstances of insolvency would frustrate the
object of section 185 as described in the Dickerson Report.

79 In the circumstances of this case, where the majority shareholder holds 82% of the shares, the
requirement of a special resolution is meaningless. To require a vote suggests the shares have value.
They do not. The formalities of the ABCA serve no useful purpose other than to frustrate the reorganiza-
tion to the detriment of all stakeholders, contrary to the CCAA.

Section 183 of the ABCA

80 The Minority Shareholders argued in the alternative that if the proposed share reorganization of
CAIL were not a cancellation of their shares in CAC and therefore allowed under section 167 of the
ABCA, it constituted a nsale, lease, or exchange of substantially all the property" of CAC and thus re-
quired the approval of CAC shareholders pursuant to section 183 of the ABCA. The Minority Share-
holders suggested that the common shares in CAIL were substantially all of the assets of CAC and that
all of those shares were being nexchanged" for $1 .00.

81 1 disagree with this creative characterization. The proposed transaction is a reorganization as
contemplated by section 185 of the ABCA. As recognized in Savage V. Amoco Acquisition Co. (1988),
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68 C.B.R. (N.S.) 154 (Alta. C.A.) affd (1988), 70 C.B.R. (N.S.) xxxii (S.C.C.), the fact that the same
end might be achieved under another section does not exclude the section to be relied on. A statute may
well offer several alternatives to achieve a similar end.

Ontario Securities Commission Policy 9.1

82 The Minority Shareholders also submitted the proposed reorganization constitutes a "related
party transaction" under Policy 9.1 of the Ontario Securities Commission. Under the Policy, transactions
are subject to disclosure, minority approval and formal valuation requirements which have not been fol-
lowed here. The Minority Shareholders suggested that the Petitioners were therefore in breach of the
Policy unless and until such time as the court is advised of the relevant requirements of the Policy and
grants its approval as provided by the Policy.

83 These shareholders asserted that in the absence of evidence of the going concern value of CAIL
so as to determine whether that value exceeds the rights of the Preferred Shares of CAIL, the Court
should not waive compliance with the Policy.

84 To the extent that this reorganization can be considered a "related party transaction", 1 have
found, for the reasons discussed below under the heading "Fair and Reasonable", that the Plan, including

the proposed reorganization, is fair and reasonable and accordingly 1 would waive the requirements of
Policy 9.1.

b. Release

85 Resurgence argued that the release of directors and other third parties contained in the Plan does
not comply with the provisions of the CCAA.

86 The release is contained in section 6.2(2)(i1) of the Plan and states as follows:

As of the Effective Date, each of the Affected Creditors will be deemed to forever release, waive and
discharge all claims, obligations, suits, judgments, damages, demands, debts, rights, causes of action
and liabilities...that are based in whole or in part on any act, omission, transaction, event or other oc-
currence taking place on or prior to the Effective Date in any way relating to the Applicants and
Subsidiaries, the CCAA Proceedings, or the Plan against:(i) The Applicants and Subsidiaries; (i)
The Directors, Officers and employees of the Applicants or Subsidiaries in each case as of the date
of filing (and in addition, those who became Officers and/or Directors thereafter but prior to the Ef-
fective Date); (iil) The former Directors, Officers and employees of the Applicants or Subsidiaries,
or (iv) the respective current and former professionals of the entities in subclauses (1) to (3) of this
5.6.2(2) (including, for greater certainty, the Monitor, its counsel and its current Officers and Direc-
tors, and current and former Officers, Directors, employees, shareholders and professionals of the re-

leased parties) acting in such capacity.

87 Prior to 1997, the CCAA did not provide for compromises of claims against anyone other than
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the petitioning company. In 1997, section 5.1 was added to the CCAA. Section 5.1 states:

5.1 (1) A compromise or arrangement made in respect of a debtor company may include in its
terms provision for the compromise of claims against directors of the company that arose before
the commencement of proceedings under this Act and relate to the obligations of the company
where the directors are by law liable in their capacity as directors for the payment of such obliga-
tions.

(2) A provision for the compromise of claims against directors may not include claims that:
(a) relate to contractual rights of one or more creditors; or

(b) are based on allegations of misrepresentations made by directors to creditors or of wrong-
ful or oppressive conduct by directors. '

(3) The Court may declare that a claim against directors shall not be compromised if it is satis-
fied that the compromise would not be fair and reasonable in the circumstances.

88 Resurgence argued that the form of release does not comply with section 5.1 of the CCAA inso-
far as it applies to individuals beyond directors and to a broad spectrum of claims beyond obligations of
the Petitioners for which their directors are "by law liable". Resurgence submitted that the addition of
section 5.1 to the CCAA constituted an exception to a long standing principle and urged the court to
therefore interpret s. 5.1 cautiously, if not narrowly. Resurgence relied on Crabtree (Succession de) c.
Barrette, [1993]1 1 S.C.R. 1027 (S.C.C.) at 1044 and Bruce Agra Foods Inc. v. Everfresh Beverages Inc.
(Receiver of) (1996), 45 C.B.R. (3d) 169 (Ont. Gen. Div.) at para. 5 in this regard.

89 With respect to Resurgence's complaint regarding the breadth of the claims covered by the re-
lease, the Petitioners asserted that the release is not intended to override section 5.1(2). Canadian sug-
gested this can be expressly incorporated into the form of release by adding the words "excluding the
claims excepted by s. 5.1(2) of the CCAA" immediately prior to subsection (iii) and clarifying the lan-
guage in Section 5.1 of the Plan. Canadian also acknowledged, in response to a concern raised by Can-
ada Customs and Revenue Agency, that in accordance with s. 5.1(1) of the CCAA, directors of CAC and
CAIL could only be released from liability arising before March 24, 2000, the date these proceedings
commenced. Canadian suggested this was also addressed in the proposed amendment. Canadian did not
address the propriety of including individuals in addition to directors in the form of release.

90 In my view it is appropriate to amend the proposed release to expressly comply with section 5.
1(2) of the CCAA and to clarify Section 5.1 of the Plan as Canadian suggested in its brief. The addi-
tional language suggested by Canadian to achieve this result shall be included in the form of order. Can-
ada Customs and Revenue Agency is apparently satisfied with the Petitioners' acknowledgement that
claims against directors can only be released to the date of commencement of proceedings under the
CCAA, having appeared at this hearing to strongly support the sanctioning of the Plan, so I will not ad-
dress this concern further.
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91 Resurgence argued that its claims fell within the categories of excepted claims in section 5.1(2)
of the CCAA and accordingly, its concern in this regard 1s removed by this amendment. Unsecured
creditors JHHD Aircraft Leasing No. 1 and No. 2 suggested there may be possible wrongdoing in the
acts of the directors during the restructuring process which should not be immune from scrutiny and in
my view this complaint would also be caught by the exception captured in the amendment.

92 While it is true that section 5.2 of the CCAA does not authorize a release of claims against third
parties other than directors, it does not prohibit such releases either. The amended terms of the release
will not prevent claims from which the CCAA expressly prohibits release. Aside from the complaints of
Resurgence, which by their own submissions are addressed in the amendment I have directed, and the
complaints of JHHD Aircraft Leasing No. 1 and No. 2, which would also be addressed in the amend-
ment, the terms of the release have been accepted by the requisite majority of creditors and 1 am loathe
10 further disturb the terms of the Plan, with one exception.

93 Amex Bank of Canada submitted that the form of release appeared overly broad and might com-
promise unaffected claims of affected creditors. For further clarification, Amex Bank of Canada’s poten-
tial claim for defamation 1s unaffected by the Plan and 1 am prepared 0 order Section 6.2(2)(ii) be

amended to reflect this specific exception.
3. Fair and Reasonable

94 In determining whether to sanction a plan of arrangement under the CCAA, the court is guided
by two fundamental concepts: "faimess" and "reasonableness”. While these concepts are always at the
heart of the court's exercise of its discretion, their meanings are necessarily shaped by the unique cir-
cumstances of each case, within the context of the Act and accordingly can be difficult to distill and
challenging to apply- Blair J. described these concepts in Olympia & York Developments Ltd._v. Royal
Trust Co., Supra, at page 9:

"Fairness" and nreasonableness” are, in my opinion, the two keynote concepts underscoring the phi-
losophy and workings of the Companies' Creditors Arrangement Act. Fairness 1S the quintessential
expression of the court's equitable jurisdiction — although the jurisdiction is statutory, the broad dis-
cretionary powers given to the judiciary by the legislation which make its exercise an exercise in eq-
uity — and nreasonableness” is what lends objectivity to the process.

95 The legislation, while conferring broad discretion on the court, offers little guidance. However,
the court is assisted in the exercise of its discretion by the purpose of the CCAA: 10 facilitate the reor-
ganization of a debtor company for the benefit of the company, Its creditors, shareholders, employees
and, in many instances, 2 much broader constituency of affected persons. Parliament has recognized that
reorganization, if commercially feasible, is in most cases preferable, economically and socially, to liqui-
dation: Norcen Energy Resources Ltd. V. Oakwood Petroleums Ltd. (1983), (198912 W.W.R. 566 (Alta.
Q.B.) at 574; Northland Properties Ltd. v. Excelsior Life Insurance Co. of Canada, 19891 3 W.W.R.
363 B.C. C.A.) at 368.
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96 The sanction of the court of a creditor-approved plan is not to be considered as a rubber stamp
process. Although the maj ority vote that brings the plan 10 2 sanction hearing plays a significant role in
the court's assessment, the court will consider other matters as arc appropriate in light of its discretion.

In the unique circumstances of this case, it1s appropriate to consider a number of additional matters:
a. The composition of the unsecured vote;
b. What creditors would receive on liquidation or bankruptcy as compared to the Plan;
c. Alternatives available to the Plan and bankruptcy;
d. Oppression;
e. Unfairness to Shareholders of CAC; and
£. The public interest.
a. Composition of the unsecured vote

97 As noted above, an important measure of whether a plan is fair and reasonable is the parties' ap-
proval and the degree to which it has been given. Creditor support creates an inference that the plan is
fair and reasonable because the assenting creditors believe that their interests are treated equitably under
the plan. Moreover, it creates an inference that the arrangement is economically feasible and therefore
reasonable becausc the creditors are in a better position then the courts to gauge business risk. As stated

by Blair J. at page 11 of Olympia & York Developments Ltd., supra:

As other courts have done, 1 observe that it is not my function to second guess the business people
with respect to the "business" aspect of the Plan or descending into the negotiating arena or substitut-
ing my own view of what is a fair and reasonable compromise Or arrangement for that of the busi-
ness judgment of the participants. The parties themselves know best what is in their interests in those
areas.

98 However, given the manner of voting under the CCAA, the court must be cognizant of the treat-
ment of minorities within a class: see for example Re Quintette Coal Ltd_(1992), 13 C.B.R. (3d) 146
(B.C.S.C) and Re Alabama, New Orleans, Texas & Pacific Junction Railway (1890). 60 L.J. Ch. 221
(Eng. C.A.). The court can address this by ensuring creditors' claims are properly classified. As well, it
is sometimes appropriate 10 tabulate the vote of a particular class sO the results can be assessed from a
fairness perspective. In this case, the classification was challenged by Resurgence and I dismissed that
application. The vote was also tabulated in this case and the results demonstrate that the votes of Air
Canada and the Senior Secured Noteholders, who voted their deficiency in the unsecured class, were
decisive.
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99 The results of the unsecured vote, as reported by the Monitor, are:

1. For the resolution to approve the Plan: 73 votes (65% in number) representing $494,762,304
in claims (76% in value);

2. Against the resolution: 39 votes (35% in number) representing $156,360,363 in claims (24%
in value); and '

3. Abstentions: 15 representing $968,036 in value.

100 The voting results as reported by the Monitor were challenged by Resurgence. That application
was dismissed.

101 The members of each class that vote in favour of a plan must do so in good faith and the major-
jty within a class must act without coercion in their conduct toward the minority. When asked to assess
fairness of an approved plan, the court will not countenance secret agreements to vote in favour of a plan
secured by advantages to the creditor: see for example, Hochberger v. Rittenberg (1916), 36 D.L.R. 450
(8s.C.C)

102 In Re Northland Properties Ltd. (1988),73 C.B.R. (N.S.) 175 B.C. S.C.) at 192-3 aff'd (1989),
73 C.BR. (N.S.) 195 (B.C.C.A), dissenting priority mortgagees argued the plan violated the principle
of equality due to an agreement between the debtor company and another priority mortgagee which es-
sentially amounted to 2 preference in exchange for voting in favour of the plan. Trainor J. found that the
agreement was freely disclosed and commercially reasonable and went on to approve the plan, using the
three part test. The British Columbia Court of Appeal upheld this result and in commenting on the mi-
nority complaint McEachern J.A. stated at page 206:

In my view, the obvious benefits of settling rights and keeping the enterprise together as a going

concern far outweigh the deprivation of the appellants' wholly illusory rights. In this connection, the
learned chambers judge said at p.29:

I turn to the question of the right to hold the property after an order absolute and whether or not
this is a denial of something of that significance that it should affect these proceedings. There is
in the material before me some evidence of values. There are the principles to which I have re-
ferred, as well as to the rights of majorities and the rights of minorities.

Certainly, those minority rights are there, but it would seem to me that in view of the overall
plan, in view of the speculative nature of holding property in the light of appraisals which have
been given as 10 value, that this right is something which should be subsumed to the benefit of
the majority.

103 Resurgence submitted that Air Canada manipulated the indebtedness of CAIL to assure itself of
an affirmative vote. I disagree. | previously ruled on the validity of the deficiency when approving the
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LOIs and found the deficiency to be valid. I found there was consideration for the assignment of the de-
ficiency claims of the various aircraft financiers to Air Canada, namely the provision of an Air Canada
guarantee which would otherwise not have been available until plan sanction. The Monitor reviewed the
calculations of the deficiencies and determined they were calculated in a reasonable manner. As such,
the court approved those transactions. If the deficiency had instead remained with the aircraft financiers,
it is reasonable to assume those claims would have been voted in favour of the plan. Further, it would
have been entirely appropriate under the circumstances for the aircraft financiers to have retained the
deficiency and agreed to vote in favour of the Plan, with the same result to Resurgence. That the financi-
ers did not choose this method was explained by the testimony of Mr. Carty and Robert Peterson, Chief
Financial Officer for Air Canada; quite simply it amounted to a desire on behalf of these creditors to
shift the "deal risk" associated with the Plan to Air Canada. The agreement reached with the Senior Se-
cured Noteholders was also disclosed and the challenge by Resurgence regarding their vote in the unse-
cured class was dismissed There is nothing inappropriate in the voting of the deficiency claims of Air
Canada or the Senior Secured Noteholders in the unsecured class. There is no evidence of secret vote
buying such as discussed in Re Northland Properties Ltd.

104 If the Plan is approved, Air Canada stands to profit in its operation. I do not accept that the de-
ficiency claims were devised to dominate the vote of the unsecured creditor class, however, Air Canada,
as funder of the Plan is more motivated than Resurgence to support it. This divergence of views on its
own does not amount to bad faith on the part of Air Canada. Resurgence submitted that only the Unse-
cured Noteholders received 14 cents on the dollar. That is not accurate, as demonstrated by the list of
affected unsecured creditors included earlier in these Reasons. The Senior Secured Noteholders did re-
ceive other consideration under the Plan, but to suggest they were differently motivated suggests that
those creditors did not ascribe any value to their unsecured claims. There is no evidence to support this
submission.

105 The good faith of Resurgence in its vote must also be considered. Resurgence acquired a sub-
stantial amount of its claim after the failure of the Onex bid, when it was aware that Canadian's financial
condition was rapidly deteriorating. Thereafter, Resurgence continued to purchase a substantial amount
of this highly distressed debt. While Mr. Symington maintained that he bought because he thought the
bonds were a good investment, he also acknowledged that one basis for purchasing was the hope of ob-
taining a blocking position sufficient to veto a plan in the proposed debt restructuring. This was an obvi-
ous ploy for leverage with the Plan proponents

106 The authorities which address minority creditors' complaints speak of "substantial injustice" (Re
Keddy Motor Inns Ltd. ( 1992). 13 C.B.R. (3d) 245 (N.S. C.A), nconfiscation" of rights (Re Campeau
Corp._(1992), 10 C.B.R. (3d) 104 (Ont. Gen. Div.); Re SkyDome Corp. (March 21, 1999). Doc. 98-CL-
3179 (Ont. Gen. Div. [Commercial List])) and majorities "feasting upon" the rights of the minority (Re
Quintette Coal Ltd._(1992), 13 C.B.R. (3d) 146 (B.C. S.C.). Although it cannot be disputed that the
group of Unsecured Noteholders represented by Resurgence are being asked to accept a significant re-
duction of their claims, as are all of the affected unsecured creditors, I do not see a "substantial injus-
tice", nor view their rights as having been "confiscated" or "feasted upon” by being required to succumb
to the wishes of the majority in their class. No bad faith has been demonstrated in this case. Rather, the
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treatment of Resurgence, along with all other affected unsecured creditors, represents a reasonable bal-
ancing of interests. While the court is directed to consider whether there is an injustice being worked
within a class, it must also determine whether there is an injustice with respect the stakeholders as a
whole. Even if a plan might at first blush appear to have that effect, when viewed in relation to all other
parties, it may nonetheless be considered appropriate and be approved: Aigoma Steel Corp. v. Royal
Bank (1992), 11 C.B.R. (3d) 1 (Ont. Gen. Div.) and Re Northland Properties Ltd., supra at 9.

107 Further, to the extent that greater or discrete motivation to support a Plan may be seen as a con-
flict, the Court should take this same approach and look at the creditors as a whole and to the objecting
creditors specifically and determine if their rights are compromised in an attempt to balance interests
and have the pain of compromise borne equally.

108 Resurgence represents 58.2% of the Unsecured Noteholders or $96 million in claims. The total
claim of the Unsecured Noteholders ranges from $146 million to $161 million. The affected unsecured
class, excluding aircraft financing, tax claims, the noteholders and claims under $50,000, ranges from
$116.3 million to $449.7 million depending on the resolutions of certain claims by the Claims Officer.
Resurgence represents between 15.7% - 35% of that portion of the class.

109 The total affected unsecured claims, excluding tax claims, but including aircraft financing and
noteholder claims including the unsecured portion of the Senior Secured Notes, ranges from $673 mil-
lion to $1,007 million. Resurgence represents between 9.5% - 14.3% of the total affected unsecured
creditor pool. These percentages indicate that at its very highest in a class excluding Air Canada's as-
signed claims and Senior Secured's deficiency, Resurgence would only represent a maximum of 35% of
the class. In the larger class of affected unsecured it is significantly less. Viewed in relation to the class
as a whole, there is no injustice being worked against Resurgence.

110 The thrust of the Resurgence submissions suggests a mistaken belief that they will get more
than 14 cents on liquidation. This is not borne out by the evidence and is not reasonable in the context of
the overall Plan.

b. Receipts on liquidation or bankruptcy

111 As noted above, the Monitor prepared and circulated a report on the Plan which contained a
summary of a liquidation analysis outlining the Monitor's projected realizations upon a liquidation of
CAIL ("Liquidation Analysis").

112 The Liquidation Analysis was based on: (1) the draft unaudited financial statements of Cana-
dian at March 31, 2000; (2) the distress values reported in independent appraisals of aircraft and aircraft
related assets obtained by CAIL in January, 2000; (3) a review of CAIL's aircraft leasing and financing
documents; and (4) discussions with CAIL Management.

113 Prior to and during the application for sanction, the Monitor responded to various requests for
information by parties involved. In particular, the Monitor provided a copy of the Liquidation Analysis
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to those who requested it. Certain of the parties involved requested the opportunity to question the
Monitor further, particularly in respect to the Liquidation Analysis and this court directed a process for
the posing of those questions.

114 While there were numerous questions to which the Monitor was asked to respond, there were
several areas in which Resurgence and the Minority Shareholders took particular issue: pension plan
surplus, CRAL, international routes and tax pools. The dissenting groups asserted that these assets rep-
resented overlooked value to the company on a liquidation basis or on a going concern basis.

Pension Plan Surplus

115 The Monitor did not attribute any value to pension plan surplus when it prepared the Liquida-
tion Analysis, for the following reasons:

1) The summaries of the solvency surplus/deficit positions indicated a cumulative net deficit po-

sition for the seven registered plans, after consideration of contingent liabilities;

2) The possibility, based on the previous splitting out of the seven plans from a single plan in
1988, that the plans could be held to be consolidated for financial purposes, which would remove
any potential solvency surplus since the total estimated contingent liabilities exceeded the total

estimated solvency surplus;

3) The actual calculations were prepared by CAIL's actuaries and actuaries representing the un-
jons could conclude liabilities were greater; and

4) CAIL did not have a legal opinion confirming that surpluses belonged to CAIL.

116 The Monitor concluded that the entitlement question would most probably have to be settled by
negotiation and/or litigation by the parties. For those reasons, the Monitor took a conservative view and
did not attribute an asset value to pension plans in the Liquidation Analysis. The Monitor also did not
include in the Liquidation Analysis any amount in respect of the claim that could be made by members
of the plan where there is an apparent deficit after deducting contingent liabilities.

117 The issues in connection with possible pension surplus are: (1) the true amount of any of the
available surplus; and (2) the entitlement of Canadian to any such amount.

118 It is acknowledged that surplus prior to termination can be accessed through employer contribu-
tion holidays, which Canadian has taken to the full extent permitted. However, there is no basis that has
been established for any surplus being available to be withdrawn from an ongoing pension plan. On a
pension plan termination, the amount available as a solvency surplus would first have to be further re-
duced by various amounts to determine whether there was in fact any true surplus available for distribu-
tion. Such reductions include contingent benefits payable in accordance with the provisions of each re-
spective pension plan, any extraordinary plan wind up cost, the amounts of any contribution holidays
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taken which have not been reflected, and any litigation coSts.

119 Counsel for all of Canadian's unionized employees confirmed on the record that the respective
union representatives can be expected to dispute all of these calculations as well as to dispute entitle-
ment.

120 There is a suggestion that there might be a total of $40 million of surplus remaining from all
pension plans after such reductions are taken into account. Apart from the issue of entitlement, this as-
sumes that the plans can be treated separately, that a surplus could in fact be realized on liquidation and
that the Towers Perrin calculations are not challenged. With total pension plan assets of over $2 billion,
a surplus of $40 million could quickly disappear with relatively minor changes in the market value of
the securities held or calculation of liabilities. In the circumstances, given all the variables, I find that the

existence of any surplus is doubtful at best and I am satisfied that the Monitor's Liquidation Analysis
ascribing it zero value is reasonable in this circumstances.

CRAL

121 The Monitor's liquidation analysis as at March 31, 2000 of CRAL determined that in a distress
situation, after payments were made to its creditors, there would be a deficiency of approximately $30
million to pay Canadian Regional's unsecured creditors, which include a claim of approximately $56.5
million due to Canadian. In arriving at this conclusion, the Monitor reviewed internally prepared un-
audited financial statements of CRAL as of March 31, 2000, the Houlihan Lokey Howard and Zukin,
distress valuation dated January 21, 2000 and the Simat Helliesen and Eichner valuation of selected
CAIL assets dated January 31, 2000 for certain aircraft related materials and engines, rotables and
spares. The Avitas Inc., and Avmark Inc. reports Were used for the distress values on CRAL's aircraft
and the CRAL aircraft lease documentation. The Monitor also performed its OWIl analysis of CRAL's
liquidation value, which involved analysis of the reports provided and details of its analysis were out-

lined in the Liquidation Analysis.

122 For the purpose of the Liquidation Analysis, the Monitor did not consider other airlines as com-
parable for evaluation purposes, as the Monitor's valuation was performed on a distressed sale basis. The
Monitor further assumed that without CAIL's national and international network to feed traffic into and
a source of standby financing, and considering the inevitable negative publicity which a failure of CAIL
would produce, CRAL would immediately stop operations as well.

123 Mr. Peterson testified that CRAL was worth $260 million to Air Canada, based on Air Canada

being a special buyer who could integrate CRAL, on a going conceri basis, into its network. The Liqui-
dation Analysis assumed the windup of each of CRAL and CAIL, a completely different scenario.

124 There is no evidence that there was a potential purchaser for CRAL who would be prepared to
acquire CRAL or the operations of CRAL 98 for any significant sum or at all. CRAL has value to CAIL,
and in turn, could provide value to Air Canada, but this value is attributable to its ability to feed traffic to

and take traffic from the national and international service operated by CAIL. In my view, the Monitor
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was aware of these features and properly considered these factors in assessing the value of CRAL ona
liquidation of CAIL.

125 If CAIL were to cease operations, the evidence is clear that CRAL would be obliged to do so as
well immediately. The travelling public, shippers, trade suppliers, and others would make no distinction
between CAIL and CRAL and there would be no going concern for Air Canada to acquire.

International Routes

126 The Monitor ascribed no value to Canadian's international routes in the Liquidation Analysis. In
discussions with CAIL management and experts available in its aviation group, the Monitor was advised
that international routes are unassignable licenses and not property rights. They do not appear as assets
in CAIL's financials. Mr. Carty and Mr. Peterson explained that routes and slots are not treated as assets
by airlines, but rather as rights in the control of the Government of Canada. In the event of bank-
ruptcy/receivership of CAIL, CAIL's trustee/receiver could not sell them and accordingly they are of no
value to CAIL.

127 Evidence was led that on June 23, 1999 Air Canada made an offer to purchase CAIL's interna-
tional routes for $400 million cash plus $125 million for aircraft spares and inventory, along with the
assumption of certain debt and lease obligations for the aircraft required for the international routes.
CAIL evaluated the Air Canada offer and concluded that the proposed purchase price was insufficient to
permit it to continue carrying on business in the absence of its international routes. Mr. Carty testified
that something in the range of $2 billion would be required.

128 CAIL was in desperate need of cash in mid December, 1999. CAIL agreed to sell its Toronto —
Tokyo route for $25 million. The evidence, however, indicated that the price for the Toronto — Tokyo
route was not derived from a valuation, but rather was what CAIL asked for, based on its then-current
cash flow requirements. Air Canada and CAIL obtained Government approval for the transfer on De-
cember 21, 2000.

- 129 Resurgence complained that despite this evidence of offers for purchase and actual sales of in-
ternational routes and other evidence of sales of slots, the Monitor did not include Canadian's interna-
tional routes in the Liquidation Analysis and only attributed a total of $66 million for all intangibles of
Canadian. There is some evidence that slots at some foreign airports may be bought or sold in some
fashion. However, there is insufficient evidence to attribute any value to other slots which CAIL has at
foreign airports. It would appear given the regulation of the airline industry, in particular, the Aeronau-
tics Act and the Canada Transportation Act, that international routes for a Canadian air carrier only have
full value to the extent of federal government support for the transfer or sale, and its preparedness t0 al-
Jow the then-current license holder to sell rather than act unilaterally to change the designation. The fed-
eral government was prepared to allow CAIL to sell its Toronto — Tokyo route to Air Canada in light of
CAIL's severe financial difficulty and the certainty of cessation of operations during the Christmas holi-

* day season in the absence of such a sale.
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130 Further, statements made by CAIL in mid-1999 as to the value of its international routes and
operations in response to an offer by Air Canada, reflected the amount CAIL needed to sustain liquidity
without its international routes and was not a representation of market value of what could realistically
be obtained from an arms length purchaser. The Monitor concluded on 1ts investigation that CAIL's
Narida and Heathrow slots had a realizable value of $66 million, which it included in the Liquidation
Analysis. 1 find that this conclusion 18 supportable and that the Monitor properly concluded that there
were no other rights which ought to have been assigned value.

Tax Pools

131 There are four tax pools identified by Resurgence and the Minority Shareholders that are mate-

rial: capital losses at the CAC level, undepreciated capital cost pools, operating losses incurred by Cana-
dian and potential for losses to be reinstated upon repayment of fuel tax rebates by CAIL.

Capital Loss Pools

132 The capital loss pools at CAC will not be available to Alr Canada since CAC is 10 be left out of
the corporate reorganization and will be severed from CAIL. Those capital losses can essentially only be
used to absorb a portion of the debt forgiveness Jiability associated with the restructuring. CAC, who has
virtually all of its senior debt compromised in the plan, receives compensation for this small advantage,
which cost them nothing.

Undepreciated capital cost ( "UCC")

133 There is no benefit to Air Canada in the pools of UCC unless it were established that the UucCC
pools are in eXcess of the fair market value of the relevant assets, since Air Canada could create the
same pools by simply buying the assets on a liquidation at fair market value. Mr. Peterson understood
this pool of UCC to be approximately $700 million. There is no evidence that the UCC pool, howeVer,
could be considered to be a source of benefit. There 1s N0 evidence that this amount is any greater than
fair market value.

Operating Losses

134 The third tax pool complained of is the operating Josses. The debt forgiven as a result of the
Plan will erase any operating losses from prior years to the extent of such forgiven debt.

Fuel tax rebates

135 The fourth tax pool relates to the fuel tax rebates system taken advantage of by CAIL in past
years. The evidence is thatona consolidated basis the total potential amount of this pool 18 $297 million.
‘According to Mr. Carty's testimony., CAIL has not been taxable in his ten years as Chief Financial Offi-
cer. The losses which it has generated for tax purposes have been sold on a 10 - 1 basis to the govern-
ment in order to receive rebates of excise tax paid for fuel. The losses can be restored retroactively if the
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rebates are repaid, but the losses can only be carried forward for a maximum of seven years. The evi-
dence of Mr. Peterson indicates that Air Canada has no plan to use those alleged losses and in order for
them to be useful to Air Canada, Air Canada would have to complete a legal merger with CAIL, which
is not provided for in the plan and is not contemplated by Air Canada until some uncertain future date.
In my view, the Monitor's conclusion that there was no value to any tax pools in the Liquidation Analy-
sis is sound.

136 Those opposed to the Plan have raised the spectre that there may be value unaccounted for in
this liquidation analysis or otherwise. Given the findings above, this is merely speculation and is unsup-
ported by any concrete evidence.

c. Alternatives to the Plan

137 When presented with a plan, affected stakeholders must weigh their options in the light of
commercial reality. Those options are typically liquidation measured against the plan proposed. If not
put forward, a hope for a different or more favourable plan is not an option and no basis upon which to
assess fairness. On a purposive approach to the CCAA, what is fair and reasonable must be assessed
against the effect of the Plan on the creditors and their various claims, in the context of their response t0
the plan. Stakeholders are expected to decide their fate based on realistic, commercially viable alterna-
tives (generally seen as the prime motivating factor in any business decision) and not on speculative de-
sires or hope for the future. As Farley J. stated in T. Eaton Co. (1999), 15 CB.R. (4th) 311 (Ont. S.CJ.
[Commercial List]) at paragraph 6:

One has to be cognizant of the function of balancing of their prejudices. Positions must be realisti-
cally assessed and weighed, all in the light of what an alternative to a successful plan would be.
Wishes are not a firm foundation on which to build a plan; nor are ransom demands.

138 The evidence is overwhelming that all other options have been exhausted and have resulted in
failure. The concern of those opposed suggests that there is a better plan that Air Canada can put for-
ward. I note that significant enhancements were made to the plan during the process. In any case, this is
the Plan that has been voted on. The evidence makes it clear that there is not another plan forthcoming.
As noted by Farley J. in T. Eaton Co., supra, "no one presented an alternative plan for the interested par-
ties to vote on" (para. 8).

d. Oppression

Oppression and the CCAA

139 Resurgence and the Minority Shareholders originally claimed that the Plan proponents, CAC
and CAIL and the Plan supporters 853350 and Air Canada had oppressed, unfairly disregarded or un-

fairly prejudiced their interests, under Section 234 of the ABCA. The Minority Shareholders (for reasons
that will appear obvious) have abandoned that position.
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140 Section 234 gives the court wide discretion to remedy corporate conduct that is unfair. As re-
medial legislation, it attempts to balance the interests of shareholders, creditors and management to en-
sure adequate investor protection and maximum management flexibility. The Act requires the court t0
judge the conduct of the company and the majority in the context of equity and fairness: First Edmonton
Place Ltd. v. 315888 Alberta Ltd. _(1988), 40 B.L.R. 28 (Alta. Q.B.). Equity and fairness are measured
against or considered in the context of the rights, interests or reasonable expectations of the complain-
ants: Diligenti v. RWMD Operations Kelowna Ltd. (1976). 1 B.C.LR. 36 (B.C.S.C).

141 The starting point in any determination of oppression requires an understanding as to what the
rights, interests, and reasonable expectations are and what the damaging or detrimental effect is on them.
MacDonald J. stated in First Edmonton Place, supra at 57:

In deciding what is unfair, the history and nature of the corporation, the essential nature of the rela-
tionship between the corporation and the creditor, the type of rights affected in general commercial
practice should all be material. More concretely, the test of unfair prejudice or unfair disregard
should encompass the following considerations: The protection of the underlying expectation of a
creditor in the arrangement with the corporation, the extent to which the acts complained of were un-
foreseeable where the creditor could not reasonably have protected itself from such acts and the det-
riment to the interests of the creditor.

142 While expectations vary considerably with the size, structure, and value of the corporation, all
expectations must be reasonably and objectively assessed: Pente Investment Management Ltd. v.
Schneider Corp. (1998), 42 O.R. (3d) 177 (Ont. C.A).

143 Where a company is insolvent, only the creditors maintain a meaningful stake in its assets.
Through the mechanism of liquidation or insolvency legislation, the interests of shareholders are pushed
1o the bottom rung of the priority Jadder. The expectations of creditors and shareholders must be viewed
and measured against an altered financial and legal landscape. Shareholders cannot reasonably expect to
maintain a financial interest in an insolvent company where creditors' claims are not being paid in full. It
is through the lens of insolvency that the court must consider whether the acts of the company are in fact
oppressive, unfairly prejudicial or unfairly disregarded. CCAA proceedings have recognized that share-
holders may not have na true interest to be protected" because there is no reasonable prospect of eco-
nomic value to be realized by the shareholders given the existing financial misfortunes of the company:
Royal Oak Mines Ltd., supra, para. 4., Re Cadillac Fairview Inc._(March 7, 1995), Doc. B28/95 (Ont.

Gen. Div. [Commercial List]), and T. Eaton Company, supra.

144 To avail itself of the protection of the CCAA, a company must be insolvent. The CCAA con-
siders the hierarchy of interests and assesses fairness and reasonableness in that context. The court's
mandate not to sanction a plan in the absence of fairness necessitates the determination as to whether the
complaints of dissenting creditors and shareholders are legitimate, bearing in mind the company's finan-
cial state. The articulated purpose of the Act and the jurisprudence interpreting it, "widens the lens" to
balance a broader range of interests that includes creditors and shareholders and beyond to the company,
the employees and the public, and tests the fairness of the plan with reference to its impact on all of the
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constituents.

145 It is through the lens of insolvency Jegislation that the rights and interests of both shareholders
and creditors must be considered. The reduction or elimination of rights of both groups is a function of
the insolvency and not of oppressive conduct in the operation of the CCAA. The antithesis of oppression
is fairness, the guiding test for judicial sanction. If a plan unfairly disregards or is unfairly prejudicial it
will not be approved. However, the court retains the power to compromise or prejudice rights to effect a
broader purpose, the restructuring of an insolvent company, provided that the plan does so in a fair man-
ner.

Oppression allegations by Resurgence

146 Resurgence alleges that it has been oppressed or had its rights disregarded because the Petition-
ers and Air Canada disregarded the specific provisions of their trust indenture, that Air Canada and
853350 dealt with other creditors outside of the CCAA, refusing to negotiate with Resurgence and that
they are generally being treated inequitably under the Plan.

147 The trust indenture under which the Unsecured Notes were issued required that upon a "change
of control", 101% of the principal owing thereunder, plus interest would be immediately due and pay-
able. Resurgence alleges that Air Canada, through 853350, caused CAC and CAIL to purposely fail to
honour this term. Canadian acknowledges that the trust indenture was breached. On February 1, 2000,
Canadian announced a moratorium on payments to lessors and lenders, including the Unsecured Note-
holders. As a result of this moratorium, Canadian defaulted on the payments due under its various credit
facilities and aircraft leases.

148 The moratorium was not directed solely at the Unsecured Noteholders. It had the same impact
on other creditors, secured and unsecured. Canadian, as a result of the moratorium, breached other con-
tractual relationships with various creditors. The breach of contract is not sufficient to found a claim for
oppression in this case. Given Canadian's insolvency, which Resurgence recognized, it cannot be said
that there was a reasonable expectation that it would be paid in full under the terms of the trust inden-
ture, particularly when Canadian had ceased making payments to other creditors as well.

149 It is asserted that because the Plan proponents engaged in a restructuring of Canadian's debt be-
fore the filing under the CCAA, that its use of the Act for only a small group of creditors, which in-
cludes Resurgence is somehow oppressive.

150 At the outset, it cannot be overlooked that the CCAA does not require that a compromise be
proposed to all creditors of an insolvent company. The CCAA is a flexible, remedial statute which rec-
ognizes the unique circumstances that lead to and away from insolvency.

151 Next, Air Canada made it clear beginning in the fall of 1999 that Canadian would have to com-

plete a financial restructuring so as to permit Air Canada to acquire CAIL on a financially sound basis
and as a wholly owned subsidiary. Following the implementation of the moratorium, absent which Ca-
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nadian could not have continued to operate, Canadian and Air Canada commenced efforts to restructure
significant obligations by consent. They perceived that further damage to public confidence that a
CCAA filing could produce, required Canadian to secure a substantial measure of creditor support in
advance of any public filing for court protection. Before the Petitioners started the CCAA proceedings
on March 24, 2000, Air Canada, CAIL and lessors of 59 aircraft in its fleet had reached agreement in
principle on the restructuring plan.

152 The purpose of the CCAA is to create an environment for negotiations and compromise. Often
it is the stay of proceedings that creates the necessary stability for that process to unfold. Negotiations
with certain key creditors in advance of the CCAA filing, rather than being oppressive or conspiratorial,
are to be encouraged as a matter of principle if their impact is to provide a firm foundation for a restruc-
turing. Certainly in this case, they were of critical importance, staving off liquidation, preserving cash
flow and allowing the Plan to proceed. Rather than being detrimental or prejudicial to the interests of the
other stakeholders, including Resurgence, it was beneficial to Canadian and all of its stakeholders.

153 Resurgence complained that certain transfers of assets to Air Canada and its actions in consoli-
dating the operations of the two entities prior to the initiation of the CCAA proceedings were unfairly
prejudicial to it.

154 The evidence demonstrates that the sales of the Toronto — Tokyo route, the Dash 8s and the
simulators were at the suggestion of Canadian, who was in desperate need of operating cash. Air Canada
paid what Canadian asked, based on its cash flow requirements. The evidence established that absent the
injection of cash at that critical juncture, Canadian would have ceased operations.’ It is for that reason

that the Government of Canada willingly provided the approval for the transfer on December 21, 2000.

155 Similarly, the renegotiation of CAIL's aircraft leases to reflect market rates supported by Air
Canada covenant or guarantee has been previously dealt with by this court and found to have been in the
best interest of Canadian, not to its detriment. The evidence establishes that the financial support and
corporate integration that has been provided by Air Canada was not only in Canadian's best interest, but
its only option for survival. The suggestion that the renegotiations of these leases, various sales and the
operational realignment represents an assumption of a benefit by Air Canada to the detriment of Cana-
dian is not supported by the evidence.

156 I find the transactions predating the CCAA proceedings, were in fact Canadian's life blood in
ensuring some degree of liquidity and stability within which to conduct an orderly restructuring of its
debt. There was no detriment to Canadian or to its creditors, including its unsecured creditors. That Air
Canada and Canadian were so successful in negotiating agreements with their major creditors, including
aircraft financiers, without resorting to a stay under the CCAA underscores the serious distress Canadian
was in and its lenders recognition of the viability of the proposed Plan.

157 Resurgence complained that other significant groups held negotiations with Canadian. The evi-

dence indicates that a meeting was held with Mr. Symington, Managing Director of Resurgence, in To-
ronto in March 2000. It was made clear to Resurgence that the pool of unsecured creditors would be
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somewhere between $500 and $700 million and that Resurgence would be included within that class. To
the extent that the versions of this meeting differ, I prefer and accept the evidence of Mr. Carty. Resur-
gence wished to play a significant role in the debt restructuring and indicated it was prepared to utilize
the litigation process to achieve a satisfactory result for itself. Tt is therefore understandable that no fur-
ther negotiations took place. Nevertheless, the original offer to affected unsecured creditors has been
enhanced since the filing of the plan on April 25, 2000. The enhancements t0 unsecured claims involved
the removal of the cap on the unsecured pool and an increase from 12 to 14 cents on the dollar.

158 The findings of the Commissioner of Competition establishes beyond doubt that absent the fi-
nancial support provided by Air Canada, Canadian would have failed in December 1999.1am unable to
find on the evidence that Resurgence has been oppressed. The complaint that Alr Canada has plundered
Canadian and robbed it of its assets is not supported but contradicted by the evidence. As described
above, the alternative is liquidation and in that event the Unsecured Noteholders would receive between
one and three cents on the dollar. The Monitor's conclusions in this regard are supportable and I accept
them.

e. Unfairness to Shareholders

159 The Minority Shareholders essentially complained that they were being unfairly stripped of
their only asset in CAC — the shares of CAIL. They suggested they were being squeezed out by the new

CAC majority shareholder 8533 50, without any compensation or any vote. When the reorganization 18
completed as contemplated by the Plan, their shares will remain in CAC but CAC will be a bare shell.

160 They further submitted that Air Canada's cash infusion, the covenants and guarantees it has of-
fered to aircraft financiers, and the operational changes (including integration of schedules, "quick win"
strategies, and code sharing) have all added significant value to CAIL to the benefit of its stakeholders,
including the Minority Shareholders. They argued that they should be entitled to continue to participate
into the future and that such an expectation 1S legitimate and consistent with the statements and actions
of Air Canada in regard to integration. By acting to realign the airlines before a corporate reorganization,
the Minority Shareholders asserted that Air Canada has created the expectation that it is prepared to con-
solidate the airlines with the participation of a minority. The Minority Shareholders take no position
with respect to the debt restructuring under the CCAA, but ask the court to seVer the corporate reorgani-

zation provisions contained in the Plan.

161 Finally, they asserted that CAIL has increased in value due to Air Canada's financial contribu-
tions and operational changes and that accordingly, before authorizing the transfer of the CAIL shares to
853350, the current holders of the CAIL Preferred Shares, the court must have evidence before it t0 jus-
tify a transfer of 100% of the equity of CAIL to the Preferred Shares.

162 That CAC will have its shareholding in CAIL extinguished and emerge a bare shell is acknowl-
edged. However, the evidence makes it abundantly clear that those shares, CAC's "only asset", have no
value. That the Minority Shareholders are content to have the debt restructuring proceed suggests by im-
plication that they do not dispute the insolvency of both Petitioners, CAC and CAIL.
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163 The Minority Shareholders base their expectation to remain as shareholders on the actions of
Air Canada in acquiring only 82% of the CAC shares before integrating certain of the airlines' opera-
tions. Mr. Baker (who purchased after the Plan was filed with the Court and almost six months after the
take over bid by Air Canada) suggested that the contents of the bid circular misrepresented Air Canada's
future intentions to its shareholders. The two dollar price offered and paid per share in the bid must be
viewed somewhat skeptically and in the context in which the bid arose. It does not support the specula-
tive view that some shareholders hold, that somehow, despite insolvency, their shares have some value
on a going concern basis. In any event, any claim for misrepresentation that Minority Shareholders
might have arising from the take over bid circular against Air Canada or 853350, if any, is unaffected by
the Plan and may be pursued after the stay is lifted.

164 In considering Resurgence's claim of oppression I have already found that the financial support
of Air Canada during this restructuring period has benefited Canadian and its stakeholders. Air Canada's
financial support and the integration of the two airlines has been critical to keeping Canadian afloat. The
evidence makes it abundantly clear that without this support Canadian would have ceased operations.
However it has not transformed CAIL or CAC into solvent companies.

165 The Minority Shareholders raise concerns about assets that are ascribed limited or no value in
the Monitor's report as does Resurgence (although to support an opposite proposition). Considerable ar-
gument was directed to the future operational savings and profitability forecasted for Air Canada, its
subsidiaries and CAIL and its subsidiaries. Mr. Peterson estimated it to be in the order of $650 to $800
million on an annual basis, commencing in 2001. The Minority Shareholders point to the tax pools of a
restructured company that they submit will be of great value once CAIL becomes profitable as antici-
pated. They point to a pension surplus that at the very least has value by virtue of the contribution holi-
days that it affords. They also look to the value of the compromised claims of the restructuring itself
which they submit are in the order of $449 million. They submit these cumulative benefits add value,
currently or at least realizable in the future. In sharp contrast to the Resurgence position that these acts
constitute oppressive behaviour, the Minority Shareholders view them as enhancing the value of their
shares. They go so far as to suggest that there may well be a current going concern value of the CAC
shares that has been conveniently ignored or unquantified and that the Petitioners must put evidence be-

fore the court as to what that value is.

166 These arguments overlook several important facts, the most significant being that CAC and
CAIL are insolvent and will remain insolvent until the debt restructuring is fully implemented. These
companies are not just technically or temporarily insolvent, they are massively insolvent. Air Canada
will have invested upward of $3 billion to complete the restructuring, while the Minority Shareholders
have contributed nothing. Further, it was a fundamental condition of Air Canada's support of this Plan
that it become the sole owner of CAIL. It has been suggested by some that Air Canada's share purchase -
at two dollars per share in December 1999 was unfairly prejudicial to CAC and CAIL's creditors. Objec-
tively, any expectation by Minority Shareholders that they should be able to participate in a restructured

CAIL is not reasonable.
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167 The Minority Shareholders asserted the plan is unfair because the effect of the reorganization is
to extinguish the common shares of CAIL held by CAC and to convert the voting and non-voting Pre-
ferred Shares of CAIL into common shares of CAIL. They submit there is no expert valuation or other
evidence to justify the transfer of CAIL's equity to the Preferred Shares. There is no equity in the CAIL
shares to transfer. The year end financials show CAIL's shareholder equity at a deficit of $790 million. '
The Preferred Shares have a liquidation preference of $347 million. There is no evidence to suggest that
Air Canada's interim support has rendered either of these companies solvent, it has simply permitted op-
erations to continue. In fact, the unaudited consolidated financial statements of CAC for the quarter
ended March 31, 2000 show total shareholders equity went from a deficit of $790 million to a deficit of

- $1.214 million, an erosion of $424 million.

168 The Minority Shareholders’ submission attempts to compare and contrast the rights and expec-
tations of the CAIL preferred shares as against the CAC common shares. This isnot a meaningful exer-
cise; the Petitioners are not submitting that the Preferred Shares have value and the evidence demon-
strates unequivocally that they do not. The Preferred Shares are merely being utilized as a corporate ve-
hicle to allow CAIL to become a wholly owned subsidiary of Air Canada. For example, the same result
could have been achieved by issuing new shares rather than changing the designation of 853350's Pre-
ferred Shares in CAIL.

169 The Minority Shareholders have asked the court to sever the reorganization from the debt re-
structuring, to permit them to participate in whatever future benefit might be derived from the restruc-
tured CAIL. However, 2 fundamental condition of this Plan and the expressed intention of Air Canada
on numerous occasions is that CAIL become a wholly owned subsidiary. To suggest the court ought to
sever this reorganization from the debt restructuring fails to account for the fact that it is not two plans
but an integral part of a single plan. To accede to this request would create an injustice to creditors
whose claims are being seriously compromised, and doom the entire Plan to failure. Quite simply, the

Plan's funder will not support a severed plan.

170 Finally, the future profits to be derived by Air Canada are not a relevant consideration. While
the object of any plan under the CCAA is to create a viable emerging entity, the germane issue is what a
prospective purchaser is prepared to pay in the circumstances. Here, we have the one and only offer on
the table, Canadian's last and only chance. The evidence demonstrates this offer is preferable to those
who have a remaining interest to a liquidation. Where secured creditors have compromised their claims
and unsecured creditors are accepting 14 cents on the dollar in a potential pool of unsecured claims to-
talling possibly in €xcess of $1 billion, it is not unfair that shareholders receive nothing.

e. The Public Interest
171 In this case, the court cannot limit its assessment of fairness to how the Plan affects the direct
participants. The business of the Petitioners as a national and international airline employing over

16,000 people must be taken into account.

172 In his often cited article, Reorganizations Under the Companies’ Creditors Arrangement Act

Copr. (c) West 2008 No Claim to Orig. Govt. Works



Page 41

2000 CarswellAlta 662, 2000 ABQB 442, [2000] A.W.L.D. 654, {2000} 10 W.WR. 269,20 CBR. (4th) 1, 84 Alta.
LR. (3d)9,9B.L.R. (3d) 41, 265 AR. 201, [2000] AJ. No. 771,98 AC.W.S. (3d) 334

(1947), 25 Can.Bar R.ev. 587 at 593 Stanley Edwards stated:

Another reason which is usually operative in favour of reorganization is the interest of the public in
the continuation of the enterprise, particularly if the company supplies commodities or services that
are necessary Of desirable to large numbers of consumers, OT if it employs large numbers of workers
who would be thrown out of employment by its liquidation. This public interest may be reflected in
the decisions of the creditors and shareholders of the company and is undoubtedly a factor which a
court would wish to consider in deciding whether to sanction an arrangement under the C.C.A.A.

173 In Re Repap British Columbia Inc. (1998). 1 C.B.R. (4th) 49 (B.C. S.C.) the court noted that the
fairness of the plan must be measured against the overall economic and business environment and
against the interests of the citizens of British Columbia who are affected as nshareholders” of the com-
pany, and creditors, of suppliers, employees and competitors of the company. The court approved the
plan even though it was unable to conclude that it was necessarily fair and reasonable. In Re Quintette
Coal Ltd., supra, Thackray J. acknowledged the significance of the coal mine to the British Columbia
economy, its importance to the people who Jived and worked in the region and to the employees of the
company and their families. Other cases in which the court considered the public interest in determining
whether to sanction a plan under the CCAA include Re Canadian Red Cross Society / Société Canadi-
enne de la Croix-Rouge (1998). 5 C.BR. (4th) 299 (Ont. Gen. Div. [Commercial List]) and Algoma
Steel Corp. v. Royal Bank (April 16, 1992). Doc. Toronto B62/91-A (Ont. Gen. Div.)

174 The economic and social impacts of a plan are important and legitimate considerations. Even in
insolvency, companies are more than just assets and liabilities. The fate of a company is inextricably tied
to those who depend on it in various ways. It is difficult to imagine a €ase where the economic and so-
cial impacts of a liquidation could be more catastrophic. It would undoubtedly be felt by Canadian air

travellers across the country. The effect would not be a mere ripple, but more akin to a tidal wave from
coast to coast that would result in chaos to the Canadian transportation system.

175 More than sixteen thousand unionized employees of CAIL and CRAL appeared through coun-
sel. The unions and their membership strongly support the Plan. The unions represented included the
Airline Pilots Association International, the International Association of Machinists and Aerospace
Workers, Transportation District 104, Canadian Union of Public Employees, and the Canadian Auto
Workers Union. They represent pilots, ground workers and cabin personnel. The unions submit that it is
essential that the employee protections arising from the current restructuring of Canadian not be jeopard-
jzed by a bankruptcy, receivership or other liquidation. Liquidation would be devastating to the employ-
ees and also to the Jocal and national economies. The unions emphasize that the Plan safeguards the em-
ployment and job dignity protection negotiated by the unions for their members. Further, the court was
reminded that the unions and their members have played a key role over the last fifteen years or more in
working with Canadian and responsible governments to ensure that Canadian survived and jobs were
maintained.

176 The Calgary and Edmonton Airport authorities, which are not for profit corporations, also sup-
ported the Plan. CAIL's obligations to the airport quthorities are not being compromised under the Plan.
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However,in a liquidation scenario, the airport authorities submitted that a liquidation would have severe
financial consequences t0 them and have potential for severe disruption in the operation of the airports.

177 The representations of the Government of Canada are also compelling. Approximately one year
ago, CAIL approached the Transport Department to inquire as to what solution could be found to sal-
vage their ailing company. The Government saw fit to issue an order in council, pursuant to section 47
of the Transportation Act, which allowed an opportunity for CAIL to approach other entities to see if a
permanent solution could be found. A standing committee in the House of Commons reviewed 2 frame-
work for the restructuring of the airline industry, recommendations were made and undertakings were
given by Air Canada. The Government was driven by a mandate t0 protect consumers and promote
competition. It submitted that the Plan is a major component of the industry restructuring. Bill C-26,
which addresses the restructuring of the industry, has passed through the House of Commons and is
presently before the Senate. The Competition Bureau has accepted that Air Canada has the only offer on
the table and has worked very closely with the parties to ensure that the interests of consumers, employ-
ees, small carriers, and smaller communities will be protected.

178 In summary, in assessing whether a plan is fair and reasonable, courts have emphasized that
perfection is not required: see for example Re Wandlyn Inns Ltd. (1992), 15 C.B.R. (3d) 316 (N.B.
Q.B.), Quintette Coal, supra and Repap, supra-. Rather, various rights and remedies must be sacrificed to
varying degrees 0 result in a reasonable, viable compromise for all concerned. The court is required to
view the "big picture" of the plan and assess its impact as a whole. I return to Algoma Steel v. Royal
Bank, supra at 9 in which Farley J. endorsed this approach:

What might appear on the surface to be unfair to one party when viewed in relation to all other par-
ties may be considered to be quite appropriate.

179 Fairness and reasonableness are not abstract notions, but must be measured against the available
commercial alternatives. The triggering of the statute, namely insolvency, recognizes 2 fundamental
flaw within the company. In these imperfect circumstances there can never be a perfect plan, but rather
only one that is supportable. As stated in Re Sammi Atlas Inc. (1998), 3 CB.R. (4th) 171 (Ont. Gen. Div.
[Com‘mercial List]) at 173:

A plan under the CCAA is a compromise; it cannot be expected to be perfect. It should be approved

if it is fair, reasonable and equitable. Equitable treatment is not necessarily equal treatment. Equal
treatment may be contrary to equitable treatment.

180 1 find that in all the circumstances, the Plan is fair and reasonable.

IV. Conclusion

181 The Plan has obtained the support of many affected creditors, including virtually all aircraft fi-
nanciers, holders of executory contracts, AMR, Loyalty Group and the Senior Secured Noteholders.
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182 Use of these proceedings has avoided triggering more than $1.2 billion of incremental claims.
These include claims of passengers with pre-paid tickets, employees, landlords and other parties with
ongoing executory contracts, trade creditors and suppliers.

183 This Plan represents a solid chance for the continued existence of Canadian. It preserves CAIL
as a business entity. It maintains over 16,000 jobs. Suppliers and trade creditors are kept whole. It pro-
tects consumers and preserves the integrity of our national transportation system while we move towards
a new regulatory framework. The extensive efforts by Canadian and Air Canada, the compromises made
by stakeholders both within and without the proceedings and the commitment of the Government of
Canada inspire confidence in a positive result.

184 1 agree with the opposing parties that the Plan is not perfect, but it is neither illegal nor oppres-
sive. Beyond its fair and reasonable balancing of interests, the Plan is a result of bona fide efforts by all
concerned and indeed is the only alternative to bankruptcy as t€n years of struggle and creative attempts
at restructuring by Canadian clearly demonstrate. This Plan is one step toward a new era of airline prof-
jtability that hopefully will protect consumers by promoting affordable and accessible air travel to all

Canadians.

185 The Plan deserves the sanction of this court and it is hereby granted. The application pursuant
to section 185 of the ABCA is granted. The application for declarations sought by Resurgence are dis-
missed. The application of the Minority Shareholders is dismissed.

Application granted; counter-applications dismissed.

FN* Leave to appeal refused 84 Alta. LR. (3d) 52, 9 BLR. (3d) 86, [2000] 10 W.W.R. 314, 2000
ABCA 238,20 C.B.R. (4th) 46 (Alta. C.A. [In Chambers}).

END OF DOCUMENT
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SemCAMS ULC, SemCanada Energy Company, A.E. Sharp Ltd., CEG Energy Options, Inc.,
319278 Nova Scotia Company and 1380331 Alberta ULC
Alberta Court of Queen's Bench
B.E. Romaine J.
Heard: August 5, 2009
Judgment: August 24, 2009
Docket: Calgary 0801-08510

© Thomson Reuters Canada Limited or its Licensors. All rights reserved.

Counsel: A. Robert Anderson, Q.C., Rupert Chartrand, Michael De Lellis, Cynthia L. Spry,
Douglas Schweitzer for Applicants

David R. Byers, for Bank of America
Patrick T. McCarthy, Josef A. Kriiger for Monitor

Douglas S. Nishimura for ARC Resources Ltd., City of Medicine Hat, Black Rider Resources
Inc. Wolf Coulee Resources Inc., Orleans Energy Ltd., Crew Energy Inc., Trilogy Energy LP

Brendan O'Neill, Jason Wadden for Fortis Capital Corp.

Sean Fitzgerald for Tri-Ocean Engineering Ltd.

Dean Hutchison for Crescent Pbint Energy Trust, Enbridge Pipelines Inc.
Caireen Hanert for Bellamount Exploration Ltd., Enersul Limited Partnership
Bryce McLean for DPH Focus Corporation

Aubrey Kauffman for BNP Paribas
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Subject: Insolvency

Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Ap-
proval by court — Miscellaneous

S brought application for various relief related to holding of meetings of creditors to consider
three plans to restructure and distribute assets of Companies' Creditors Arrangement Act
("CCAA") applicants, including applications for orders authorizing establishment of single class
of creditors for each plan for purpose of considering and voting on plan — Applications granted
— There was no good reason to exclude secured lenders and noteholders from single classifica-
tion of voters in proposed plans, nor to create separate class for their votes — There were no ma-
terial distinctions between claims of these two creditors and claims of remaining unsecured
creditors that were not more properly subject of sanction hearing, apart from deferred issue of
whether secured lenders were entitled to vote their entire guarantee claim — No rights of re-
maining unsecured creditors were being confiscated by proposed classification, and no injustice
arose, particularly given separate tabulation of votes which enabled voice of remaining unse-
cured creditors to be heard and measured at sanction hearing — There were no conflicts of inter-
est so over-riding as to make consultation impossible — While there were differences of interest
and treatment among affected creditors in class, these were issues that would be addressed at
sanction hearing — Approval of proposed classification in context of integrated plans was in ac-
cordance with spirit and purpose of CCAA.

Cases considered by B.E. Romaine J.:

Campeau Corp., Re(1991), 10 C.B.R. (3d) 100, 86 D.L.R. (4th) 570, 1991 CarswellOnt 155
(Ont. Gen. Div.) — considered

Canadian Airlines Corp., Re (2000), 80 Alta. L.R. (3d) 213, 2000 ABCA 149, 2000 Carswel-
1Alta 503. 19 C.B.R. (4th) 33, 261 A.R. 120, 225 W.A.C. 120 (Alta. C.A. [In Chambers]) —
considered

Canadian Airlines Corp., Re_(2000), 2000 CarswellAlta 919, [2000] 10 W.W.R. 314, 20
C.B.R. (4th) 46, 84 Alta. L.R. (3d) 52, 9 B.L.R. (3d) 86, 2000 ABCA 238,266 A.R. 131, 228
W.A.C. 131 (Alta. C.A. [In Chambers]) — followed

Canadian Airlines Corp., Re(2000), 88 Alta. L.R. (3d) 8, 2001 ABCA 9, 2000 CarswellAlta
1556.[200114 W.W.R. 1,277 A.R. 179, 242 W.A.C. 179 (Alta. C.A.) —referred to

Canadian Airlines Corp., Re_(2001), 2001 CarswellAlta 888, 2001 CarswellAlta 889, 275
N.R. 386 (note), 293 A.R. 351 (note), 257 W.A.C. 351 (note) (S.C.C.) —referred to

Norcen Energy Resources Ltd. v. Oakwood Petroleums Ltd. (1988), [1989] 2 W.W.R. 566,
72 C.B.R. (N.S.) 20, 64 Alta. LR. (2d) 139, 1988 CarswellAlta 319 (Alta. Q.B.) — consid-
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